United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 

District of Columbia 

APRIL TERM, 1936. 

No. 6^85 0*7 l 


X. CLOUTIER, APPELLANT 


HENRY MORGEXTHAU, JR., AS SECRETARY OF 
THE TREASURY OF THE UNITED STATES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED APRIL 9, 1936 


PRINTED APRIL 17, 1936 








United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1936. 

No. 6685 


E. N. CLOUTIER, APPELLANT, 

VS. 

HENRY MORGENTHAU, JR., AS SECRETARY OF 
THE TREASURY OF THE UNITED STATES, 

APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 

Caption. a 1 

Petition. 1 1 

Rule to show cause . 3 3 

Marshal’s Return . 4 4 

« 

Answer to petition and return to rule to show cause. 4 4 

Reply to respondent’s return to petitioner’s rule to show 

cause. 7 6 

Demurrer to petitioner’s reply to respondent’s answer and 

return to rule .. 8 7 

Petitioner’s reply to respondent’s demurrer . 9 8 

Supplemental memorandum of law in opposition to demurrer 

to petition and reply to answer. 10 9 

Order sustaining demurrer, plaintiff elects to stand upon 
reply to answer, judgment ordered, judgment, Appeal noted, 

undertaking to act as cost bond fixed, &c. 17 15 

Memorandum: Undertaking on appeal approved and filed.... 18 15 

Assignments of Error . 18 15 

Designation of Record . 19 16 

Clerk’s Certificate . 22 18 


Press of Byron S. Adams, Washington, D. C. 















United States Court of Appeals for the 

District of Columbia ! 


a Supreme Court of the District of Columbi^. 

At Law No. 85378. j 

I 

E. N. Cloutier, Petitioner, 
vs. 

Henry Morgenthau, Jr., as Secretary of the Treasury of 

the United States, Respondent. j 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Cou^-t of the 
District of Columbia, at the City of Washiiligton, in 
said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 

had, in the above-entitled cause, to wit: j 

I 

Petition. 

1 Filed April 20, 1935. 

In the Supreme Court of the District of Colunjibia. 

At Law No. 85378. 

E. N. Cloutier, Petitioner , ! 

vs. | 

Henry Morgenthau, Jr., as Secretary of the Treasury of 

the United States, Respondent. ! 

To the Honorable Chief Justice and Justices of the Supreme 
Court of the District of Columbia. j 

The petition of E. N. Cloutier, respectfully represents: 

First. | 

The petitioner is a citizen of the United States and!a resi¬ 
dent of the state of Minnesota. 

Second. 

Henry Morgenthau, Jr. is, and for some time ha^ been, 
Secretary of the Treasury of the United States. 
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Third. 

That the petitioner made claim for services rendered 
and work and labor performed by the petitioner between 
October 1, 1918 and December 1, 1918 as a first-class ma¬ 
chinist in the employ of the Minneapolis Steel and Machin¬ 
ery Company. 

Fourth. 

That an award was made to him by reason of said claim 
in the sum of $248.96, no part of which h#s been paid al¬ 
though duly demanded and that there is now due and owing 
to the petitioner by reason thereof, the said sum plus inter¬ 
est thereon from the 24th day of November, 1920. 

Fifth. 

That on April 11, 1919, the National War Labor Board 
rendered its decision in favor of the petitioner clas- 
2 sifying the petitioner and fixing his rate of wages. 

Sixth. 

That on July 3, 1920, the Board of Contract Adjustment 
decided in favor of the petitioner and directed payment of 
his claim. 

Seventh. 

That on November 24, 1920, the Controller of the Trea¬ 
sury of the United States approved the payment of the peti¬ 
tioner’s claim. 

Eighth. 

That on November 30, 1920, the then Secretary of War 
of the United States, Newton D. Baker affirmed the award 
of the Board of Contract Adjustment and ordered payment 
of the claim of this petitioner under the Dent Act. 

Your petitioner therefore prays: 

First. 

That a writ of mandamus may issue, directed to the re¬ 
spondent, Henry Morgenthau, Jr., as Secretary of the Trea¬ 
sury of the United States, commanding and requiring him 
to perform the duty imposed upon him by reason of the 
premises by making payment on behalf of the United States 
of America to the petitioner of the said sum of $248.96 to¬ 
gether with the interest to date. 
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Second. 

I 

That a rule to show cause may issue, directed to said re¬ 
spondent requiring him to show cause, if any he have, with¬ 
in such time as the court may deem proper, why a writ of 
mandamus may not issue as hereinbefore prayed. 

Third. 

I 

That the petitioner may have such other and [further 
relief as the premises warrant and the coi^rt may 
3 seem meet. 


JULIAN G. STR 


MTS, 


Attorney for Petitioner 

United States of America, 

District of Columbia , ss.: 

Julian G. Straus, being duly sworn, deposes an!<? says 
that he is the attorney for the petitioner in the within ac¬ 
tion ; that he has read the foregoing and knows the contents 
thereof; that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes it to be 
true. 

JULIAN G. STRAUS. 

Sworn to before me, this 20th day of April 1935. 

FRANK E. CUNNINGHAM, Clerk. 

ALF G. BURHMAN, Asst. Clk. 

i 

Rule to Show Cause. ! 


* 


# 


* 


The respondent named above is hereby ordered ahd di¬ 
rected to show cause on May 1, 1935 at ten o’clock A. M. 
why a Writ of Mandamus should not issue from this Hon¬ 
orable Court ordering and directing you to pay an ^ward 
of $248.95 with interest from 24th day of November,! 1920, 
which is claimed to be now due and owing to the petitioner 
herein as is more fully set forth in the petition for a Writ of 
Mandamus, properly verified, a copy of which is attached 
hereto. 

Dated April 20,1935. 

JAMES M. PROCTOR, 

Justice. 
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District of Columbia, ss: 

I, Henry Morgenthau, Jr., do solemnly swear that I have 
read the foregoing answer to the petition and return to rule 
by me subscribed as Secretary of the Treasury of the 
United States, and know the contents thereof; that the 
statements therein made of my personal knowledge are 
true, and those made as upon information and belief I be¬ 
lieve to be true. 

H. MORGENTHAU, JR. 

Subscribed and sworn to before me this 30 day of April, 
1935. 

FRANK A. BIRGFELD, 

[Seal] Notary Public , D. C. 

7 Reply to Respondent’s Return to Petitioner’s Rule to 

Show Cause . 

Filed May 10, 1935. 


Now conies the petitioner, E. N. CLOUTIER, and for his 
reply to the answer interposed by HENRY MORGEN¬ 
THAU, Jr., Secretary of the Treasury of the United States, 
savs: 

w 

1. Prior to the filing of the petition herein, demand has 
been made upon the respondent, Henry Morgenthau, Jr., 
Secretary of the Treasury, for the payment of the said 
claim to the petitioner herein. 

2. The defendant has failed to comply with the said de¬ 
mand for the payment of the said claim of the petitioner 
herein. 

3. That Congress has made appropriation for the pay¬ 
ment of the claim of the petitioner herein under and pur¬ 
suant to the authority conferred upon it by and within the 
provisions and pursuant to the enactment commonly known 
as the Dent Act, regulations thereunder, amendments there¬ 
to and the implementing legislation thereunder. That the 
bill H. R. 40417 of the 74th Congress allegedly making pro¬ 
vision for the carrying out of the award of the National 
War Labor Board of April 11, 1919 and the decision of the 
Secretary of War of November 30, 1920, in favor of certain 
employees of the Minneapolis Steel & Machinery Company, 
Minneapolis, Minnesota, has not been passed. That the 
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allegation concerning the said pendency of the saijd bill in 
the answer interposed by the Secretary of the Treasury of 
the United States fully apprises the respondent hbrein of 
the verity of the claim of the petitioner and in consequence 
of which the denials separately pleaded to the paragraphs 
of the petition on an allegation “that he has no knowledge 
or information sufficient to form a belief”! consti- 
8 tutes sham and is frivolous. j 

4. That this court has jurisdiction and the facts 
set forth in the petition are sufficient in law upon which to 
grant the relief prayed for. 

WHEREFORE, it is respectfully prayed that thejanswer 
be stricken and that the petition for the writ be grajnted in 
each and everv respect. i 

JULIAN G. STRAINS, 
Attorney for Petitioner. 

District of Columbia, ss: 

I, JULIAN G. STR AUS, do solemnly swear that j I have 
read the foregoing reply to the respondent’s return to peti¬ 
tioner’s rule to show cause and know the contents thereof; 
that the statements therein made of my personal knowledge 
are true, and those made as upon information and belief I 
believe to be true. 

JULIAN G. STILUS. 

Subscribed and sworn to before me this 10th dav of May, 
1935. 

FRANK E. CUNNINGHAM, C\erk. 

By ANDREW A. HORNER, Asst. c\erk. 

Demurrer to Petitioner's Reply to Respondent's Answer 

and Return to Rule. 

Filed June 17, 1935. 


* 


* 




i 

Comes now Henry Morgenthau, Jr., Secretary df the 
Treasury, the respondent herein, by Leslie C. Garnett, 
United States Attorney in and for the District of Colum¬ 
bia, and says that the petitioner’s reply to the respondent’s 
answer to petition and return to rule to show cause iis bad 
in substance, on the following grounds: 

9 1. A demurrer to a reply to an answer to aj peti¬ 

tion searches the entire record and operates against 
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defects in substance in the petition. 

2. Neither the petition nor the reply to the answer show 
any legal duty upon the Secretary of the Treasury to pay 
said claim. 

3. The petition shows on its face that the petitioner has 
been guilty of laches. 

LESLIE C. GARNETT, 
United States Attorney. 

C. R. HEFLIN, 

Assistant United States Attorney. 

Petitioner's Reply to Respondent's Demurrer. 

Filed June 28, 1935. 
*•*###* 

Comes now E. N. CLOUTIER, petitioner herein by 
JULIAN G. STRAUS, his attorney, and says that the de¬ 
murrer to the petition and reply to respondent’s answ’er 
and return to rule lacks substance, is without merit, and is 
unfounded in fact and in law upon the following grounds: 

1. The Secretary of War ordered payment of the claim 
to the petitioner. The Court of Claims takes jurisdiction 
only if the award made by the Secretary of War is not ac¬ 
ceptable. That the aw^ard as made by the Secretary of War 
is valid and subsisting and that within the purview, lan¬ 
guage and intendment of the Dent Act, adequate provision 
is made for the payment of the said award. 

2. There is no equitable ground to invoke the doctrine of 
laches in the within cause. 

See Arant vs. Lane, 249 U. S. 367. 

Speaking of mandamus proceedings, the court in 
10 that case stated: 

‘‘It is an extraordinary remedy, which will not be 
allowed in cases of doubtful right (Life & Fire Ins. 
Co. vs. Wilson, 8 Pet. 291, 302, 8 Law Ed., 949, 953) and 
it is generally regarded as not embraced within stat¬ 
utes of limitation applicable to ordinary actions, but 
is subject to the equitable doctrine of laches.” 

(Chotwell vs. Douglas County, 27 Law Ed. 378, 381, 

2 Supp., Court Rep. 62; 
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Duke vs. Turner, 204 U. S. 623, 628, 51 La'i’ Ed. 652, 
654, 27 Supp., Court Rep. 316, 9 Ann. Cis. 757) 

There are no considerations of public policy iii the case 
at bar such as were involved in the above cited case, where 
a public official was removed from office and failed to assert 
his wrongful removal until after the expiration of two 
years time during which another officer received the emolu¬ 
ments of the office. There can be no dual payment of the 
one claim in the case at bar. I 


Conclusion. 


’s reply 


No case is shown in said demurrer to petitions 
why a writ of mandamus should not issue as prayed in the 
petition. | 

JULIAN G. STRA)US, 
Attorney for Petitioner. 

Supplemental Memorandum of Law in Opposition | to the 
Demurrer to Petition and Reply to the Answer. 

Filed October 8, 1935. I 


* 


* 


* 


The Honorable Newton D. Baker, as Secretary of the 
War, on November 30, 1920 decided, as far as pertinent, as 
follows: j 

“I, therefore, direct that this claim be returned 
11 to the standing committee of the War Claims Board 
with direction that it regard the decision of the Board 
of Contract Adjustment sustaining the claim of the em¬ 
ployees as final, and that it proceed by such agencies 
as are appropriate and necessary to pay and adjpst the 
claims of the men which I now hold to have be^n con¬ 
tracts created by the War Labor Board as an} agent 
of the President in and about the production (|>f am¬ 
munitions and supplies for the War Department. * ’ 

The Board of Contract Adjustment under the seal of the 
Adjustment Department and the War Department on the 
31st day of June, 1920 made the following disposition: 

“1. The Board will cause the amount due t|o the 
claimants to be ascertained and computed in accor¬ 
dance with this decision and the provisions of the 
supply circulars of the Purchase, Storage and Traffic 



10 


E. N. CLOUTIER VS. HENRY MORGENTHAU, JR. 


Division and will make the statutory award and cause 
the same to be executed on behalf of the United States 
and by the claimants and to be transmitted to the ap¬ 
propriate finance officer for payment. 

BOARD OF CONTRACT ADJUSTMENT, 
By: (Signed) Lincoln Bryand, 

I LINCOLN BRYANT, 

Member. 

WE CONCUR. 

(Signed) Wert Howe, 

WERT HOWE, 

Member. 

[Seal of Contract 
Adjustment Department 
War Department] 
********* 

1 (Signed) John Ross Delafield, 

JOHN ROSS DELAFIELD, 
Colonel Ordnance Department 
Chairman , 7 7 

There is no issue raised with respect to the finality of the 

adjustment; nor with the agreement so governed by Sec. 1 

of the Act of March 2, 1919, commonly known as the Dent 

Act. Whether bv the executive order of the President of 

* 

the United States and/or the Secretary of War 
12 through the Board of Contract Adjustment, the right 

of the claimant to payment of the undisputed amount 
due him cannot be questioned. The claim was filed with the 
Secretary of War before July 31, 1919. Each and every 
pertinent provision of the Dent Act was complied with by 
the claimant. 

Rules and regulations promulgated through the Secre¬ 
tary of War must be received as the acts of the Executive. 

U. S. vs. Eliason (Dist. Col., 1842), 16 Pet. 291, 301, 
10 Law Ed., 968. 

The President speaks and acts through the heads of sev¬ 
eral departments in relation to subjects which appertain 
to their respective duties. 
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Wilcox vs. Jackson, ex dem. McConnel, 13 Pet. 498, 
513, 10 Law Ed. 264, 

Williams vs. U. S. (Dist. Col. 1843), 1 How<t 290, 297, 
11 Law Ed. 135, 

U. S. vs. Farden, 99 U. S. 10, 19, 25 Law Ed. 267, 

Wolsey vs. Chapman, 101 U. S. 755, 769, 25 iLaw. Ed. 
915, I 

Runkle vs. U. S., 112 U. S., 543, 557, 7 S. Ct. 1141, 30 
Law Ed. 1167, 

Scott vs. Carew, 196 U. S. 100, 25 S. Ct. 19^, 49 Law 
Ed. 403. 

In the case of j 

Williams vs. U. S., supra, 
it was held that: 

The President’s duty in general requires his super¬ 
intendence of the administration; yet this duty cannot 
require of him to become the administrative pfficer of 
every department and bureau, or to perform ih person 
the numerous details incident to services which, never¬ 
theless, he is, in a correct sense, by the Constitution and 
laws required and expected to perform. This cannot 
be, because, if it were practicable, it would b^ to ab¬ 
sorb the duties and responsibilities of the various de¬ 
partments of the government in the personal action 
13 of the one chief executive officer. j 

The Secretary of the Treasury was duty bound! as the 
agent of the President of the United States, in the settle¬ 
ment and adjustment of the claim of Cloutier in the case at 
bar, to pay the obligation of the United States, especially 
since he was so directed to do. j 

In legal contemplation, the head of the department is an 
arm of the Executive. 

Wolsey vs. Chapman, supra. 

Runkle vs. U. S., supra. 

Medcurck vs. U. S., 44 Court of Claims, 469. j 

: i 

The situation is not unlike 

The Confiscation Cases, 20 Wall. 92, 22 Law E^L 320, 
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Where the Confiscation Act declared that it shall be the 
duty of the President to cause seizures, etc.; it was con¬ 
strued to imply that the seizure was to be made by the agent 
of the President and hence the direction given by the At¬ 
torney-General to seize property liable to confiscation un¬ 
der the Act must be regarded as a direction given by the 
President. 

It is the lesral dutv of the Secretarv of the Treasurv as 
the authorized agent of the Chief Executive of the United 
States to pay the claim in question. 

The Act of the Secretary of the Treasury of the United 
States in paying this claim is the official act of the Chief 
Executive. 

Runkle vs. U. S., supra. 

The payment of this claim by the Secretary of the Trea¬ 
sury is presumed, in the absence of evidence to the con¬ 
trary, to be the act of the President and at his direction. 

Northern Pacific Railway Co. vs. Mitchell, 268 Fed. 

469. 

The language of Sec. 1 of the Act of March 2,1919 
14 (Dent Act) covers such claims as arise upon an 

‘ ‘ agreement ’’ by an officer or agent, acting under the 
authority of the Secretary of War, for among other things, 
services connected with the prosecution of the war. 

Sec. 2 authorizes payment of such claims as may be ad¬ 
justed by the Secretary of War. And as stated in Benedict 
vs. U. S., 271 Fed. at page 718: 

“The evident purpose of this statute was to protect 
those parties who had entered into contracts with the 

A 

Government; that had been undertaken in good faith 
and for immediate needs, but which had not been ex¬ 
pressly authorized by act of Congress, or which had not 
been contracted in exact accordance with the statute 
law. 

Contracts of this sort were thus validated and pay¬ 
ment provided for, when in effect agreed upon and ap¬ 
proved by the Secretary of War and recommended for 
payment. Such claims could not be paid, except under 
this statute. Decisions of the Comptroller of the Trea¬ 
sury, vol. 25, part 2, p. 398.’ ’ 
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Nothing remains to be done after the award arid adjust¬ 
ment ajid requisition for payment, except the execution by 
payment of that agreement. There is no question j)f laches. 
The claimant was diligent in the assertion of his right, and 
acquiesced in the award and awaited payment. The duty 
was upon the Secretary of Treasury to make the payment 
in accordance with the adjustment in the sum fixqd by the 
Board of Contract Adjustment and directed by tlie Secre¬ 
tary of War to be paid. The pendency of the bill for relief 
in the 74th Congress is ample evidence of the diligence of 
the claimant, if proof be needed. 

There can be no question of laches where the right was 
given by the United States and the amount fixed. Tljiere was 
no need for any assertion of a right, as the award nliade un¬ 
der Sec. 1 of the Dent Act was in effect, a compromise. 

The very essence and purpose, as unequivocally ex¬ 
pressed both in Sec. 1 of the Dent Act, and as that 
15 section was construed by the U. S. District Court 
Judge Chatfield in Benedict vs. U. S. supra was to 
effect 'payment on the fixed award. The absence of appro¬ 
priations for that purpose manifests the intention pf Con¬ 
gress that the payment be made out of the general funds of 
the Treasury of the United States, for with respect to other 
provisions of the Dent Act, Congress specifically made ap¬ 
propriations with limitation. 

See Section 5 of said Act, wherein the Secretary of the 
Interior is authorized to adjust and pay such losses suf¬ 
fered by persons producing the war minerals, said losses 
being enumerated in the Act of Congress, approved Qctober 
5th, 1918, out of the revolving fund created by the War 
Minerals Act. 

The very omission of a specific appropriation in the Dent 
Act carriers with it the obligation of the United States out 
of the general fund of the Treasury to make payment in ac¬ 
cordance with the directions of the Secretary of thb War 
and/or the President of the United States with respect to 
such awards by the Board of Contract Adjustment, j 

See Case 606, Vol. 2, Decisions of Board of Contract 
Adjustment, p. 658, 

Case 435, Vol. 2, Part 1. | 

Opinions of Attorney-General Palmer. j 
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All the legislation and the decisions on the subject point 
unmistakably to the ministerial obligation of the Secretary 
of the Treasury to make the payment of $248.96 and inter¬ 
est from October 1,1918 to the petitioner, E. N. Cloutier. 

Congress may invest some person with power to deter¬ 
mine the existence of conditions precedent to execution of 
law and to execute it. ■ 

16 U. S. Sugar Equalization Board vs. P. De Ronde 
& Co., 7 Fed. (2nd) 981. 

As stated in that case 

“The President was selected without doubt because 
of his relation to this Governmental agency as the most 
appropriate instrumentality through which Congress 
could execute its legislative will. * * * 

It was under his control, and since Congress saw fit 
to direct that the loss be paid from money, representing 
profits on sugar transactions, in its treasury, it was 
proper and appropriate that the direction should reach 
the board through him. ’’ 

See 32 Opinions of the Attorney-General, 199, wherein A. 
Michael Palmer, as Attorney-General of the United States, 
regarded as mere detail the clerical manner of paying the 
award. 

The Records Disclose That the Secretary of the Treasury 
Paid Hundreds of Adjustments Such as the One at Bar. 

See Decisions of the Board of Contract Adjustment. 

WHEREFORE, it is respectfully prayed that the de¬ 
murrer be overruled. 

Respectfully submitted, 

I JULIAN G. STRAUS. 

LOUIS HALLE and 
MILTON R. KROOPF, ESQS., 

on the brief. 

17 Supreme Court of the District of Columbia. 

‘ Monday, October 21,1935. 

Session resumed pursuant to adjournment, Hon. JEN¬ 
NINGS BAILEY, Justice, presiding. 
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Upon consideration of the demurrer filed herein, to peti¬ 
tioner’s reply to respondent’s answer and returi to rule, 
it is ordered that said demurrer he, and the same lis hereby 
sustained. I 

Friday, Marclji 6, 1936. 

Session resumed pursuant to adjournment, Honi JESSE 
C. ADKINS, Justice, presiding. j 

******* j 

As of Feb. 26. 

Comes now the plaintiff by his attorney of record and 
elects to stand upon his reply to the answer filed! herein, 
and it appearing to the Court that a demurrer to jsaid re¬ 
ply to the answer was sustained upon the 21st day of Octo¬ 
ber 1935, judgment is ordered in accordance therewith. 

Wherefore, it is ordered that the petition be, and the 
same is hereby dismissed and the rule to show cause dis¬ 
charged. j 

Further, it is considered that petitioner take nothing by 
this action that respondent go hence without day, I be for 
nothing held and recover of petitioner his costs of (jlefense 
to be taxed by the clerk and have execution thereof. | 

From the foregoing judgment the petitioner by hi$ attor¬ 
ney of record, in open Court, notes an appeal to the jUnited 
States Court of Appeals for the District of Colombia; 
whereupon, an undertaking to act as a cost bond is jierebv 
fixed in the sum of One Hundred Dollars ($1|00.00) 
18 with leave to deposit Fifty Dollars ($50.00) casji with 
the clerk in lieu thereof. j 

Memorandum ,. j 

FEBRUARY 26 1936 j 

Undertaking on Appeal approved and filed. 

Assignments of Error. 

Filed March 17,1936. 

******* 

I 

And now comes E. N. Cloutier, petitioner in the hbove 
entitled action in connection with and as a part of his peti¬ 
tion for appeal and says that there is error in the record 
and judgment in this cause, and assigns as errors upon 
which he expects to rely in the Court of Appeals of the Dis¬ 
trict of Columbia the following: 
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First Assignment of Error: 

The court erred in sustaining the demurrer. 

Second Assignment of Error: 

The court erred in granting judgment on the demurrer 
in favor of the respondent. 

Third Assignment of Error: 

The court erred in that the petition was sufficient in law. 

Fourth Assignment of Error: 

The court erred in that the petition did show a 

19 legal duty upon the Secretary of the Treasury to pay 
said claim. 

i Fifth Assignment of Error: 

The court erred in that the reply was sufficient in law. 

Sixth Assignment of Error: 

The court erred in that the reply did show a legal duty 
upon the Secretary of the Treasury to pay said claim. 

Seventh Assignment of Error: 

The court erred in that the petition did not show laches. 

Eighth Assignment of Error: 

The court erred in that the question of laches is not prop¬ 
erly raised bv demurrer. 

JULIAN G. STRAUS, 
Attorney for Petitioner. 

Designation of Record . 

Filed February 24, 1936. 

******* 

Comes now, E. N. Cloutier, the petitioner herein, by 
Julian G. Straus, his attorney and after judgment having 
been entered against the petitioner on the 26th day of Feb¬ 
ruary, 1936 and your petitioner having noted an appeal and 
having executed an appeal bond for such appeal to the Court 
of Appeals of the District of Columbia and such appeal 
bond having been approved by the Hon. Jesse D. 

20 Atkins, Justice of the Supreme Court of the District 
of Columbia: 
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i 

I 

Now comes the petitioner herein and makes th^ follow¬ 
ing designation of record to the Clerk of the Supreme Court 
of the District of Columbia for such appeal from kaid Su¬ 
preme Court to said Court of Appeals of the District of 
Columbia. 

First: ' 

l 

Petition for mandamus. I 

i 

Second: j 

Order and Rule to Show Cause. 

Third: 

Appearance and answer to petition and Rule to Show 
Cause. i 


Fourth: 


Reply to Respondent ’s return to Rule to Show Cause. 

Fifth: 

Demurrer to Reply. | 

Sixth: j 

Reply to Demurrer. 

Seventh: 

Supplemental Reply Memorandum to Demurrer td Peti¬ 
tion. | 

Eighth: j 


Demurrer to Reply to Answer Sustained. j 

21 Ninth: | 

Judgment. 

Tenth: 

Appeal Bond. ! 

WHEREFORE, it is respectfully prayed that the 4bove 
designation of record be prepared for appeal to the (j!ourt 
of Appeals of the District of Columbia. 

JULIAN G. STRAUS, 
Attorney for Petitioner. 
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22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, $$: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 21, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 85378 at Law, wherein E. N. Clou¬ 
tier is Petitioner and Henry Morgenthau, Jr., as Secretary 
of the Treasury of the United States is Respondent, as the 
same remains upon the files and of record in said Court. 

In Testimonv Whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of March, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. D. COFFIN, 

Assistant Clerk. 


(Seal) 
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STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia in a mandamus proceeding. 
Appellant filed a petition praying that a writ of mandamus 
be issued commanding the Secretary of the Treasury, the 
respondent herein, to make payment on behalf of the 
United States of America to the appellant of the si^in of 
§248.96 together with the interest thereon to date. 

Respondent answered the petition and rule to show cause 
(Rec. p. 4) to which answer the appellant made reply 
(Rec. p. 6) to which reply respondent demurred (R^c. p. 
7 ). 

The Court on March 6, 1936, sustained the demurrer 

7 7 T 

(Rec. p. 15), from which judgment the case comes he^e on 
appeal. ! 
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STATEMENT OF FACTS. 

The appeal in this case is predicated upon only the plead¬ 
ings in this action, there having been no testimony ad¬ 
duced. Hence, we believe that a brief statement of the 
facts together with an historical background of the appel¬ 
lants claim herein may be properly brought to the atten¬ 
tion of this court in aid of the disposition of this cause. 

The appellant's claim for a writ of mandamus directing 
the appellee as Secretary of the Treasury of the United 
States to pay to the appellant the sum of $248.90 plus in¬ 
terest from November 24, 1920. is not in and of itself a 
large claim. However, this action was brought as a test 
case to determine a method and manner for the payment 
of claims to more than 4,000 employees whose rights will 
be affected by the final disposition of this cause, and whose 
claims although established in the year 1920, have so far 
failed of payment by the United States Government. The 
employees affected, of which this claimant is one, are em¬ 
ployees of four large manufacturing concerns located in 
the Cities of Minneapolis and St. Paul, viz ,: The Minne¬ 
apolis Steel and Machinery Company. The American Hoist 
and Derrick Company, The Saint Paul Foundry Company, 
and The Twin City Forge and Foundry Company. They 
number more than four thousand, and the average claim 
of each one of the claimants exceeds $200.00 as a principal 
sum, without interest being added, the claims themselves 
totalling more than $800,000.00. 

In the spring of 1918 these manufacturing companies 
had contracts with the Government for the manufacture 
of war materials for use in the World War. Unrest, dis¬ 
satisfaction. threats of strikes, demands for adjustment of 
wages, etc. began to develop. On April 6, 1918. the War 
Labor Board was created by executive order of the Presi- 



dent and among other things its duties were prescribed as 
follows: ] 

'‘The powers, functions and duties of the Rational 
War Labor Board shall be to settle by mediation and 
conciliation controversies arising between fhe em¬ 
ployer and workers in fields of production necessary 
for the effective conduct of the War, or in other fields 
of national activity, delays and obstructions in which 
might, in the opinion of the National Board, affect 
detrimentally production; to provide for direct ap¬ 
pointment or otherwise for committees of Boards to 
sit in various parts of the country where controversies 
arise, and secure settlements by local mediation and 
conciliation; and to summons the parties to the con¬ 
troversy for hearing and action by the National Board 
in event of failure to secure settlement by mediation 
and conciliation.” 

In Mav and June of 1918 the War Labor Board sent 
%/ 

representatives to the Twin Cities to look into the situa¬ 
tion. Various hearings were had, both with the employees 
and with the employers. Employees who had been threat¬ 
ening to strike were given the assurance by the Assistant 
Chief Administrator of the War Labor Board that what¬ 
ever remedy they were entitled to would be granted to 
them, and they were urged not to strike, and the losses 
incident to a strike were detailed to the employee^, who 
were assured of a hearing before the War Labor Bo^ird, if 
threats of strike and threats of impeding the work were 
abandoned. 

In October. 1918, the National War Labor Board sent 
a Special Investigator to the Twin Cities resulting In the 
War Labor Board assuming jurisdiction of the contro¬ 
versy. Commencing October 10, 1918, the then Chief Jus¬ 
tice, William H. Taft, and one Frank P. ‘Walsh, as Joint 
Chairman for the War Labor Board, conducted hearings 



in Minneapolis, which hearings continued until April, 
1919. 

On April 11, 1919, the decision of the National War 
Labor Board was handed down in favor of the contentions 
of the employees, classifying the employees and fixing their 
rates of wage. 

In Maw 1919. Administrator A. Winter was sent to the 

Twin Cities to carry out and administer the award. The 

«/ 

four companies involved, however, refused to recognize it 
or to make payments of back wages to the employees in 
accordance with the Findings of said War Labor Board. 
During the summer of 1919. the employees, through admin¬ 
istrations of the War Labor Board, made claim for pay¬ 
ment of these adjusted wages as against the Government. 
Their claims were heard before the Board of Contract 
Adjustments of the War Department during the latter 
pail of 1919 and in the early part of 1920, resulting in a 
decision on July 3, 1920, of the Board of Contract Adjust¬ 
ments, wherein it decided in favor of the employees as 
against the Government and directing payment of the 
claims. 

This procedure, with respect to establishing the validity 
of these claims against the Government, was had under and 
bv virtue of the Act of March 2, 1919. commonly known 

7 / «, 

as the Dent Act, which covers claims arising upon an 
“agreement** by an officer or agent acting under the au¬ 
thority of the Secretary of War for. among other things, 
services connected with the prosecution of the war; the 
payment of such claims as may be adjusted by the Secre¬ 
tary of War. 

On November 19. 1920, the award of the Board of Con¬ 
tract Adjustments was referred to the then Secretary of 
War, Newton I). Baker, who, in writing, assured the 
claimants of the equities of their claims and promised pay¬ 
ment thereof. 
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On November 24, 1920, the Comptroller of the Treasury 
approved the payment of these claims, his written a|pproval 
being on file in the War Department. I 

On November 30, 1920, the then Secretary of War, New¬ 
ton D. Baker, again in writing affirmed in a lengthy de¬ 
cision, the award of the Board of Contract Adjustments 
and ordered payment of the claims under the Dejnt Act. 
Following that, auditors were sent to the Twin Cfties by 
the Ordinance Department of the Government td> audit 
these claims for payment; a considerable number of them 
were audited, but none were paid. The claims are still 
unpaid. ! 

Various bills have been introduced in successive sessions 
of Congress for the payment of these claims, all of those 
bills having been prepared by and at the instance of the 
attorneys for the claimants, and at no time have the claims 
been abandoned nor have the claimants slept upon their 
rights, because they have repeatedly, from year to| year, 
in session after session of the Congress of the ijjnited 
States, attempted to get relief by a definite fixed Appro¬ 
priation of a sum of money sufficient to pay these claims. 

The particular claim of the appellant herein is Ibased 
upon the award granted to him by the National! War 
Labor Board. On October 1, 1918, he was receiving 40$ 
per hour as a first-class machinist in the employ of The 
Minneapolis Steel & Machinery Company. He left the 
employ of the Company on December 1, 1918. Betjween 
October 1, 1918 and December 1, 1918, he worked a [total 
of G50 hours at week-day labor, and G4 hours of Sunday 
labor. Under the award of the National War Labor B)oard 
he was granted a rate of pay as a first-class machinist in 
the sum of 72$ per hour, with double time for holiday! and 
Sunday work. Appellant was paid only 40$ per hour by 
the Minneapolis Steel & Machinery Company. He there- 


*****3 



G 


fore lias this adjusted compensation of the difference be¬ 
tween 720 per hour and 400 per hour for G50 hours of 
regular work and double time for the difference for G4 
hours of Sunday work, making a total due to him of un¬ 
paid adjusted wages in the sum of $248.DG. To this must 
be added interest on his claim from the date of the official 
award by Secretary of War Newton D. Baker on Novem¬ 
ber 24, 1920. 

Historically the facts are as above related. Examining 
the pleadings, we find that the appellant’s petition recites 
the award made to him for the services rendered during 
the dates alleged in his petition, the decision of the Na¬ 
tional War Labor Board, classifying him and fixing his 
rate of wage; the decision of the Board of Contract Ad¬ 
justments deciding his claim in his favor and directing 
payment thereof; the approval of the Comptroller of the 
Treasury of the United States of the petitioner’s claim, and 
the approval of payment thereof; and the decision of the 

i 

Secretary of War of the United States affirming the award 
of the Board of Contract Adjustments, and the order for 
payment of such claim under the Dent Act. 

The answer to the petition and the rule to show cause 
filed in favor of the appellee consists of practically a gen¬ 
eral denial as it denies knowledge or information suffi¬ 
cient to form a belief as to the averments of paragraphs 1, 
3, 4, 5, G, 7 and 8 of said petition. Paragraph 2 is ad¬ 
mitted. 


The answer of the appellee then further alleges that no 
moneys have been appropriated by Congress for the pay¬ 
ment of petitioner's claim, and further, that there was 
then pending a bill in Congress known as H.R. 4147. which 
was for the purpose of appropriating moneys to carry out 
the provisions of the award of the National War Labor 
Board. The answer then prayed that the petition be dis- 


missed, because as appellee claimed, there was no legal 
duty resting upon him to pay the claim, that Cfongress 
had made no appropriation for the payment thereof, that 
no demand had been made upon him, as Secretary of the 
Treasury of the United States for the payment of the 
claim, and that the petition did not allege that he had 
refused to pay the claim. 

The reply interposed by the appellant to the appellee’s 
return to the rule to show cause set forth that demand 
had been made, that the appellee had failed to comply 
with the demand, that Congress had made appropriation 
for the payment of petitioner's claim, under and pursuant 
to the provisions of the so-called Dent Act, that th^ court 
had jurisdiction of the parties and the facts, and tljiat the 
denial by the appellee of the allegations of appellant’s 
petition upon the ground that the “appellee had no knowl¬ 
edge or information sufficient to form a belief” was in 
effect purely a sham and frivolous defense, and the prayer 
for relief was that the answer be stricken and the petition 
for a writ of mandamus be granted in all respects. 

To this reply the appellee entered a demurrer whk*h in 
effect was based upon the contentions that there was no 
legal duty resting upon the Secretary of the Treasury to 
pay the claim, and that the petition shows on its face 
that the petitioner had been guilty of laches. 

To this demurrer filed by the appellee, appellant jinade 
reply and submitted memorandum of facts and law in 
support thereof, together with a supplemental memoran¬ 
dum, whereupon the matter was submitted on the plead¬ 
ings as above recited, which resulted in an order being 
filed on October 21, 19*15, sustaining appellee’s demurrer 
to appellant's reply to appellee’s answer and retuijn to 
rule, from which order and the judgment entered there¬ 
under, appellant has appealed to this court. j 
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< ERRORS RELIED UPON. 

The Court erred in sustaining the demurrer, in grant¬ 
ing judgment on the demurrer in favor of the respondent, 
in failing to hold that the petition was sufficient in law, 
in that the petition did show a legal duty upon the Secre¬ 
tary of the Treasury to pay said claim, in that the reply 
was sufficient in law and did show a legal duty upon the 
Secretary of the Treasury to pay said claim. 

The Court further erred in that the petition did not 
show laches and further in that the question of laches is 
not properly raised by demurrer, it being in effect an ad¬ 
mission of the fact that there was no laches. 

I STATUTES INVOLVED. 

The Act of March 2, 1919. as amended November 2, 
1921, 42 Stat. 322, 50 U. S. C. A., Sec. 80, commonly known 
as the Dent Act. 

SUMMARY OF ARGUMENT. 

1. The award was final and no claim is made nor has 
been made of fraud. 

2. The award of the Secretary of War under the Dent 
Act and its acceptance by the appellant fixed in the plain¬ 
tiff the right to receive the amount of money awarded. 

T. A . Gillespie Co. v. V. S., 60 Ct. Cls., 923. 

3. The payment to be made is purely a ministerial func¬ 
tion to be exercised bv the Secretary of the Treasury. 

(a). The act authorized the Secretary not only to ad- 
just an action indicated by his award and its acceptance, 
but also to ‘‘pay. 7 ’ 

“This means, of course, by the usual method.' 7 

T. A. Gillespie Co. v. V. S., supra. 




The granting of the award in the case at barj by the 
Secretary of War was equivalent to a judgment ob¬ 
tained in the Court of Claims after trial had oiji a dis¬ 
puted claim* 

(b). The Dent Act defines the award of the Secretary 
of War as the equivalent of a judgment in the C^urt of 
Claims, for the Dent Act specifically states: 1 

i 

“Provided, that in no case shall any award either 
by the Secretary of War, or the Court of Claims in¬ 
clude prospective or possible profits, etc.” i 

The expression “any award, either by the Secretary 
of War, or the Court of Claims” gives to the award made 
by the Secretary of War the effect of a judgment, j 

l 

4. The appellant has the right to mandamus thje per¬ 

formance of the ministerial duty of making payment under 
the award. ! 

(a). “If he (appellant) accepted the award c^f the 
Secretary his right was to have it paid, closing 
the transaction, with the remaining right to the 
Government to recover the money paid ‘if it had 
been defrauded’.” I 

Standard Steel Car Co. v. U. S., GO Ct. Clsj. 726 
at 750. 

5. Contracts made with the Government of the United 
States need have no specific appropriations to be made 
thereunder. 

T. A. Gillespie Co. v. U. S., supra, j 

wherein the court states: j 

“If plaintiff’s right is founded upon the award of the 
Secretary and its acceptance, rather than upon the 
law (Dent Act) itself, it would seem that this acjtion 
is within this court's jurisdiction of claims fouiided 
upon ‘any contract, express or implied, with the 
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United States*. And it may be said that the award 
and acceptance do not stand alone. The act author¬ 
ized the Secretary not only to ‘adjust^ an action in¬ 
dicated by his award and its acceptance, but also to 
•pay*. This meant, of course, by the usual method, 
not front cash in the hands of the Secretary, but by 
the issuance of proper vouchers to be paid by those 
charged with that duty.” 

6. There was no laches on the part of the claimant. The 
appellant diligently pressed his claim to an award which 
has the finality of a judgment. Successive bills were in¬ 
troduced in Congress culminating in the last bill referred 
to by respondent in its answer to petition and return to 
rule to show cause (Rec. p. 5). 

(a) . A mistaken notion as to remedy constitutes no 
tardiness. Furthermore, the respondent is not injured by 
reason of any claimed delay under these circumstances. 

(b) . There is no possibility of dual payment of the one 
claim in the case at bar. 

Cotnjmre Duke v. Turner , 204 U. S. 623, 51 Law 
Ed. 652, 

relied upon by respondent. 

7. Under Sections 1 and 2 of the Dent Act the obliga¬ 
tion of the United States to pay is implicit in its language, 
there being no necessity for any appropriation under the 
said act, the terms of which are in effect an authorization 
to the Secretary of War to ••adjust, pay. or discharge any 
agreement, upon a fair and equitable basis, that has been 
entered into in good faith during the present emergency 
and prior to November 12. 1918** and to bind the Govern¬ 
ment to the payment of such awards. 

Under Sec. 2 jurisdiction is given to the Court of Claims 
only where a dispute arises between the Secretary of War 



11 


and the claimant, but where the two are in accoril, juris¬ 
diction in the Court of Claims does not “attach”. 

(a). On November 24, 1920, the Comptroller of the 
Treasury of the United States approved the payment of 
the petitioners claim (Rec. p. 2, par. 7th). 

As stated in 

i 

Standard Dredying Co. v. U. 8., 71 Ct. Cls. 218 at 
250: 

**A claim presented to the Comptroller-General upon 
allowance by him became a valid claim presented to 
the Secretary of the Treasury within the meaning of 
the act of March 3, 1875, providing for the payment 
of interest.” 

8. The appellant is justly entitled to be paid out iof the 
funds of the Treasury of the United States for hjis ser¬ 
vices rendered under the agreement made with the iSeere- 

i 

tary of War in accordance with the award. | 

United State* v. John H. Russell, 20 Laiv Ed. 
474. j 

As stated in that case: I 

j 

“Such a taking of private property by the Govern¬ 
ment, when the emergency of the public servi|ce in 
time of war or impending public danger is too urgent 
to admit of delay, is everywhere regarded as justified, 
if the necessity for the use of the property iip im¬ 
perative and immediate, and the danger, as heretofore 
described, is impending; and it is equally clearj that 
the taking of such property under such circumstances 
creates an obligation on the part of the government to 
reimburse the owner to the full value of the service. 
Private rights, under such extreme and imperious cir¬ 
cumstances, must give way for the time to the public 
good, but the government must make full restitution 
for the sacrifice. I 


i 
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Beyond doubt, such an obligation raises an implied 
promise on the part of the United States to reimburse 
the owner for the use of the steamboats and for his 
own services and expoises , and for the services of the 
crews during the period the steamboats were employed 
in transporting government freight pursuant to those 
orders. Indebitatus assumpsit is founded upon what 
the la\v terms an implied promise on the part of the 
defendant to pay what, in good conscience, he is bound 
to pay to the plaintiff, but the law will not imply a 
promise to pay unless some duty creates such an ob¬ 
ligation, and it never will sustain any such implica¬ 
tion in a case where the act of payment would be con¬ 
trary to dutv or contrary to law.** 

9 / •/ 

ARGUMENT. 

I. 

The Award of the Secretary of War Under the Dent 
Act and its Acceptance by Appellant Fixed in the 
Plaintiff the Right to Receive the Amount of 
money so awarded. 

The Dent Act (Act of March 2, 1919), as amended 
November 23, 1921, 42 gtat. 322, 50 U. S. C. A., Sec. 80, 
reads as follows: 

‘*Sec. 1. That the Secretary of War be, and he is 
hereby, authorized to adjust, pay, or discharge any 
agreement, express or implied, upon a fair and equi¬ 
table basis that has been entered into, in good faith 
during the present emergency and prior to November 
twelfth, nineteen hundred and eighteen, bv anv officer 
or agent acting under his authority, direction, or in¬ 
struction, or that of the President, with any person, 
firm, or corporation for the acquisition of lands, or 
the use thereof, or for damages resulting from notice 
by the Government of its intention to acquire or use 
said lands, or for the production, manufacture, sale, 
acquisition or control of equipment, materials or sup- 
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plies, or for services, or for facilities, or other pur¬ 
poses connected with the prosecution of the war, when 
such agreement has been performed in whole or in 
part, or expenditures have been made or obligations 
incurred upon the faith of the same by any such per¬ 
son, firm, or corporation prior to November (twelfth, 
nineteen hundred and eighteen, and such agreement 
has not been executed in the manner prescribed by 
law: Provided, That in no case shall any award either 
by the Secretary of War, or the Court of Clalims in¬ 
clude prospective or possible profits on any part of 
the contract beyond the goods and supplies delivered 
to and accepted by the United States and a reason¬ 
able remuneration for expenditures and obligations or 
liabilities necessarily incurred in performing or pre¬ 
paring to perform said contract or order: Provided 
further, That this Act shall not authorize paynjient to 
be made of any claim not presented before June thir¬ 
tieth, nineteen hundred and nineteen: And provided 
further, That the Secretary of War shall report to 
Congress at the beginning of its next session follow¬ 
ing June thirtieth, nineteen hundred and nineteen, a 
detailed statement showing the nature, terimjj, and 
conditions of every such agreement and the pajyment 
or adjustment thereof: And provided further] That 
no settlement of any claim arising under any such 
agreement shall bar the United States Government 
through any of its duly authorized agencies, ojr any 
committee of Congress hereafter duly appointed, from 
the right of review of such settlement, nor the right 
of recovery of any money paid by the Government to 
any party under any settlement entered into, oi( pay¬ 
ment made under the provisions of this Act. ijf the 
Government has been defrauded, and the right j)f re¬ 
covery in all such cases shall exist against the execu¬ 
tors, administrators, heirs, successors, and assigns, of 
any party or parties: And provided further, (That 
nothing in this Act shall l>e construed to relieve any 
officer or agent of the United States from criminal 
prosecution under the provisions of any statute o'f the 
United States for any fraud or criminal conduct: 
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And provided further. That this Act shall in no wav 
relieve 1 or excuse any officer or his agent from such 
criminal prosecution because of any irregularity or 
illegality in the manner of the execution of such 
agreement: And provided further. That in all pro¬ 
ceedings hereunder witnesses may be compelled to at¬ 
tend, appear, and testify, and produce books, papers 
and letters, or other documents; and the claim that 
anv such testimony or evidence may tend to crim- 

to * • 

inate the person giving the same shall not excuse 
such witness from testifying but such evidence or 
testimony shall not be used against such person in 
the trial of any criminal proceeding. 

Sec. 2. The Court of Claims is hereby given juris¬ 
diction on petition of any individual, firm, company 
or corporation referred to in Section 1 hereof, to find 
and award fair and just compensation in the cases 
specified in said Section in the event that such in¬ 
dividual, firm, company or corporation shall not be 
willing to accept the adjustment, payment or com¬ 
pensation offered by the Secretary of War as herein¬ 
before provided, or in the event that the Secretary 
of War shall fail or refuse to offer a satisfactory 
adjustment, payment or compensation as provided 
for in said Section. 

Sec. 3. The Secretary of War, through such agency as he may 
designate or establish is empowered, upon such terms as he or it 
may determine to be in the interest of the United States, to make 
equitable and fair adjustments and agreements, upon the termina¬ 
tion or in settlement or readjustment of agreements or arrangements 
entered into with any foreign government or governments or 
nationals thereof, prior to November twelfth, nineteen hundred and 
eighteen, for the furnishing to the American Expeditionary Forces 
or otherwise for War purposes of supplies, materials, facilities, 
services or the use of property, or for the furnishing of any thereof 
by the United States to any foreign government or governments, 
whether or not such agreements or arrangements have been entered 
into in accordance with applicable statutory provisions; and the other 
provisions of this Act shall not be applicable to such adjustments. 

Sec. 4. Whenever, under the provisions of this Act, the Secretary 
of War shall make an award to any prime contractor with respect to 
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any portion of his contract which he shall have sublet to any other 
person, firm or corporation who has in good faith made expendi¬ 
tures, incurred obligations, rendered service, or furnished material, 
equipment, or supplies to such prime contractor, with the (knowledge 
and approval of any agent of the Secretary of War duly authorized 
thereunto, before payment of said award the Secretary of War 
shall require such prime contractor to present satisfactory evidence 
of having paid said subcontractor or of the consent of sa d subcon¬ 
tractor to look for his compensation to said prime contraptor only; 
and in the case of the failure of said prime contractor lo present 
such evidence or such consent, the Secretary of War shall pay 
directly to said subcontractor the amount found to be due under 
said award; and in case of the insolvency of any prime contractor 
the subcontractor of said prime contractor shall have a lien upon 
the funds arising from said award prior and superior to tllie lien of 
any general creditor of said prime contractor. 

Sec. 5. That the Secretary of the Interior be, and he hereby is, 
authorized to adjust, liquidate, and pay such net losses as hjave been 
suffered by any person, firm, or corporation, by reason of producing 
or preparing to produce, either manganese, chrome, pyrites, or 
tungsten in compliance with the request or demand of the Depart¬ 
ment of the Interior, the War Industries Board, the Wa|r Trade 
Board, the Shipping Board, or the Emergency Fleet Corporation 
to supply the urgent needs of the Nation in the prosecutioji of the 
war; said minerals being enumerated in the Act of Congress ajpproved 
October fifth, nineteen hundred and eighteen, entitled ‘Ani Act to 
provide further for the national security and defense by enccjuraging 
the production, conserving the supply, and controlling the distribu¬ 
tion of those ores, metals, and minerals which have formerly been 
largely imported, or of which there is or may be an inadequate 
supply.’ Provided, That all claimants who, in response to any 
personal, written, or published request, demand, solicitation, or 
appeal from any of the Government agencies mentioned in said 
Act, in good faith expended money in producing or preparing to 
produce any of the ores or minerals named therein and hav)? here¬ 
tofore mailed or filed their claims or notice in writing ^hereof 
within the time and in the manner prescribed by said Act,) if the 
proof in support of said claims clearly shows them to be based upon 
action taken in response to such request, demand, solicitation or 
appeal, shall be reimbursed such net losses as they may have incurred 
and are in justice and equity entitled to from the appropriation in 
said Act. 

If in claims passed upon under said Act awards have been penied 
or made on rulings contrary to the provisions of this amendment. 


i 
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or through miscalculation, the Secretary of the Interior may award 
proper amounts or additional amounts. 

The said Secretary shall make such adjustments and payments in 
each case as he shall determine to be just and equitable; that the 
decision 6f said Secretary shall be conclusive and final, subject to 
the limitation hereinafter provided; that all payments and expenses 
incurred by said Secretary, including personal services, traveling 
and subsistence expenses, supplies, postage, printing, and all other 
expenses incident to the proper prosecution of this work, both in 
the District of Columbia and elsewhere, as the Secretary of the 
Interior may deem essential and proper, shall be paid from the 
funds appropriated by the said Act of October fifth, nineteen 
hundred and eighteen, and that said funds and appropriations shall 
continue to be available for said purpose until such time as the 
said Secretary shall have fully exercised the authority herein granted 
and performed and completed the duties hereby provided and im¬ 
posed : Provided, however, That the payments and disbursements 
made under the provisions of this section for and in connection 
with the payments and settlements of the claims herein described, 
and the said expenses of administration shall in no event exceed 
the sum of $8,500,000: And provided further, That said Secretary 
shall consider, approve, and dispose of only such claims as shall 
be made hereunder and filed with the Department of the Interior 
within three months from and after the approval of this Act; And 
provided further, That no claim shall be allowed or paid by said 
Secretary unless it shall appear to the satisfaction of the said Sec¬ 
retary that the expenditures so made or obligations so incurred 
by the claimant were made in good faith for or upon property which 
contained either manganese, chrome pyrites, or tungsten in sufficient 
quantities to be of commercial importance: And provided further. 
That no claims shall be paid unless it shall appear to the satisfac¬ 
tion of said Secretary that moneys were invested or obligations 
were inturred subsequent to April sixth, nineteen hundred and 
seventeen, and prior to November twelfth, nineteen hundred and 
eighteen, in a legitimate attempt to produce cither manganese, 
chrome, pyrites, or tungsten for the needs of the Nation for the 
prosecution of the war; and that no profits of any kind shall be 
included in the allowances of any of said claims, and that no invest¬ 
ment for merely speculative purposes shall be recognized in any 
manner by said Secretary; And provided further, That the settle¬ 
ment of any claim arising under the provisions of this section shall 
not bar the United States Government, through any of its duly 
authorized agencies, or any committee of Congress hereafter duly 
appointed, from the right of review of such settlement, nor the 
right to recover any money paid by the Government to any party 
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under and by virtue of the provisions of this section, if tl-jc Govern¬ 
ment has been defrauded, and the right of recovery in all such cases 
shall extend to the executors, administrators, heirs, and Assigns of 
any party. 

‘That a report of all operations under this section, including 
receipts and disbursements shall be made to Congress on or before 
the first Monday in December of each year. j 

‘That nothing in this section shall be construed to conferj jurisdic¬ 
tion upon any court to entertain a suit against the Uniteji States: 
Provided further, That in determining the net losses of any claimant 
the Secretary of the Interior shall, among other things, take into 
consideration and charge to the claimant, the then market value of 
any ores or minerals on hand belonging to the claimant, land also 
the salvage or usable value of any machinery or other appliances 
which may be claimed was purchased to equip said mine) for the 
purpose of complying with the request or demand 
of the Government above mentioned in the manner 

The award was duly made to the appellant under the 
authority of the Dent Act, said award being in th|e sum 
of $248.96 plus interest thereon from the 24th c|ay of 
November, 1920 (Rec. p. 2). 

The payment of the award was duly demanded and no 
part thereof has been paid. 

As stated in 


of the i agencies 
aforesaid.’ ” 


Standard Steel Car Company v. U. S. } 60 C. 0. 

726, at page 750: 

“The act creates a right which did not exist before 
and provided remedies and it is an established! rule 
that where an act both creates a right and provides 
a remedy the remedy provided is exclusive. The 
remedy primarily provided in this instance foi* the 
claimant was the right to present his claim tb the 
Secretary of War and have it acted on. His further 
remedy was a right to appeal to this court if hej was 
dissatisfied with the finding of the Secretary. If he 
accepted the award of the Secretary his right was to 
have it paid, closing the transaction, with the regain¬ 
ing right to the Government to recover the nnjmey 
paid if ut has been defrauded 7 /’ i 
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The claiihant presented his claim to the Secretary of 
War (Rec. p. 2, par. 8th). 

The Secretary of War acted on it, the then Secretary 
of War of the United States. Newton I). Baker, having 
affirmed the award of the Board of Contract Adjustment 
and ordering payment of the claim under the Dent Act. 
The claimant (appellant) was satisfied with the finding 
of the Secretary and expressed his willingness to accept 
the award, and it is now his right “to have it paid, clos¬ 
ing the transaction.” 

No claim of fraud has been made bv the Government nor 

•/ 

could it be made. The Court of Claims does not exercise 
and cannot exercise jurisdiction where an award is made 
which is accepted by the claimant in the absence of any 
claim of fraud as in the present case. The right to the 

i 

claimant-appellant to receive the amount of money awarded 
is absolute in the case at bar. 

Under Sections 1 and 2 of the Dent Act the obligation 
of the United States to pay is implicit in its language; 
the terms of which are in effect an authorization to the 
Secretary of War to “adjust, pay or discharge any agree¬ 
ment upon a fair and equitable basis that has been en¬ 
tered into in good faith during the present emergency 
and prior to November 12th. 1918” and to bind the Gov¬ 
ernment to the payment of such awards. 

ARGUMENT. 

II. 

_ i 

The Payment to Be Made Is Purely a Ministerial Func¬ 
tion, a Duty to Be Exercised by the Secretary of 
the Treasury of the United States, the Respond¬ 
ent Herein. 

Under the first point we have indicated the clear right 
of the appellant to secure payment of his award. The pro¬ 
visions of the Dent Act affecting the award in the case at 
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bar are silent with respect to any appropriation to be 
made, for the fulfillment of the contractual obligation re¬ 
sulting from an adjustment or an award by the United 
States through the Secretary of War. Indeed, tljie Treas¬ 
ury Department of the United States through the Secre¬ 
tary thereof is expected to honor the awards made under 
the Dent Act by reason of the explicit language used by 
Congress in this act, wherein it states as follows: 

“That the Secretary of War shall report to Congress 
at the beginning of its next session following -jJune 30, 
1919, a detailed statement showing the natur^, terms 
and conditions of every such agreement and the pay¬ 
ment or adjustment thereof.” i 

I 

It is clear from the language of the Dent Act that the 
Secretary of the Treasury was to honor the award in the 
case at bar and to make payment thereon and that there¬ 
after the Secretary of War was to report to Congress by 
giving a detailed statement of the payments made and the 
adjustments and awards. 

There was no limitation nor necessity for appropriation 
of funds under the pertinent provisions of the Dept Act 
in the case at bar. The only limitation under this a|ct was 
in Sec. 5 where a revolving fund was created for minerals 
only in which specific case Congress limited the powers of 
the Secretarv of War and transferred it to the Secretarv 

%. I «/ 

of the Interior. 

Under the Dent Act an award was tantamount) to a 


judgment reviewable only in the event of fraud, i This 
judgment was final and it was within the power cff the 
Secretary of War by and with the consent of the claimant 
to make an award which would be final, just as final jas an 
adjudication in the Court of Claims on a disputed <tlaim. 
This appears in the very language of the Dent Act. where¬ 
in it states: I 

! 

i 

i 
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“Provided, that in no case shall any award either by 
the Secretary of War, or the Court of Claims include 
prospective or possible profits, etc.*' 


The expression “any award, either by the Secretary of 
War, or the Court of Claims” places the award of the 
Secretary of War in the case at bar on a parity with a 
judgment in the Court of Claims. 

The claimed contention made bv the Secretarv of the 
Treasury, the respondent herein, that in the absence of a 
specific appropriation he is under no obligation or duty 
to make payment of the award herein, is tenuous. A judg¬ 
ment of the Court of Claims decreeing payment under the 
Dent Act has no greater force and effect than the award 
in the case at bar. 


The Court of Claims in 


V T. A. Gillespie Co. v. United States, GO C. C. 923, 

states; ^ 

\ 

“The award of the Secretary of War under the Dent 
Act and its acceptance by the plaintiff fixed in the 
plaintiff the right to receive the amount of money 
awarded. If that right, pursuant to such determina¬ 
tion by the Secretary, is founded upon the Dent Act, 
then this court has jurisdiction as of a claim founded 
upon a law of Congress. 




7 7? 


If plaintiff's right is founded upon the award of the 
Secretary and its acceptance, rather than upon the law 
itself, it would seem that this action is within this 
court's jurisdiction of claims founded upon ‘any con¬ 
tract, express or implied, with the Government of the 
United States.’ And it may be said that the award 
and acceptance do not stand alone. The act author¬ 
ized the Secretary, not only to ‘adjust* an action in¬ 
dicated by his award and acceptance, but also to ‘pay'. 
This meant, of course, by the usual method; not from 
cash in the hands of the Secretary, but by the issu- 

- y/**'/ 
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ance of proper vouchers to be paid by thos^ charged 
with that duty. j 

We need not consider whether the plaintiff mfght have 
sought a mandate to enforce the performance of a 
ministerial duty. That is an extraordinary] remedy, 
and the plaintiff has seen fit to seek a legal remedy 
by way of judgment at the hands of this ccjurt. To 
this we think it entitled and have so ordered.)" 

i 

i 

In the I 

Gillespie case, ] 

the Government evidently took the position that tie plain¬ 
tiff should have sought a mandate to enforce the perform¬ 
ance of a ministerial duty. The Court of Claims |did not 
frown upon that suggestion acknowledging the alternative 
right of the plaintiff by taking jurisdiction and awarding 
judgment in the plaintiff's favor. There were some 
doubts in 


The Gillespie case, supra, 

concerning the award itself, which are entirely absent in 
the case at bar. In anv event the Court of Claims! in the 


Gillespie case, supra, 


stated: 


"We need not consider whether the plaintiff might 
have sought a mandate for the performance! of a 
ministerial duty.” j 

I 

What did the Court of Claims mean in the j 
Gillespie case, supra, j 

i 

where it held | 

‘‘The act authorized the Secretary not only to ‘adjust' 
an action indicated by his award and its acceptance, 
but also to ‘pay’. This meant, of course, by the \isual 




' ^ 









22 


method; not from cash in the hands of the Secretary, 
but by the issuance of proper vouchers to be paid by 
those charged with that duty.” 

It is inescapable that any contention in the 
Gillespie case, supra, 

to the effect that the Secretary of War was charged with 
the duty of making payment was held unfounded. The 
usual method of payment is referred to. There is no gain¬ 
saying that the usual method of paying an obligation of 
the United States is by the Secretary of the Treasury of 
the United States. 

However, independently of the Dent Act and purely on 
the basis of a contract made bv a Government officer under 
a specific authority in the presence of an emergency is a 
sufficient basis upon which to found an obligation on the 
part of the United States Government to pay from the 
proceeds of 1 the Treasury Department. So much was held 
in the 

Gillespie case, supra, 

and in 


United States v. John H. Russel, 20 Law Ed. 474, 
it was stated: 

“Such a taking of private property by the Govern¬ 
ment-, when the emergency of the public service in 
time of war or impending public danger is too urgent 
to admit of delay, is everywhere regarded as justified, 
if the necessity for the use of the property is impera¬ 
tive and immediate, and the danger, as heretofore de¬ 
scribed, is impending; and it is equally clear that the 
taking of such property under such circumstances 
creates an obligation on the part of the Government 
to reimburse the owner to the full value of the ser¬ 
vice. Private rights, under such extreme and imperi- 
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ous circumstances, must give way for the timp to the 
public good, but the government must make fiill resti¬ 
tution for the sacrifice. 

Beyond doubt, such an obligation raises an implied 
promise on the part of the United states to reimburse 
the owner for the use of the steamboats and for his 
own .services and expenses, and for the services of the 
crews during the period the steamboats were employed 
in transporting government freight pursuant tb those 
orders. Indebitatus assumpsit is founded upon what 
the law terms an implied promise on the part)of the 
defendant to pay what, in good conscience, he is' bound 
to pay to the plaintiff, but the law will not imply a 
promise to pay unless some duty creates such an ob¬ 
ligation, and it never will sustain any such implica¬ 
tion in a case where the act of payment would l(e con¬ 
trary* to dutv or contrary* to law.*' 

It is a settled principle of law that contracts madcj with 
the Government of the United States are equally binding 
upon the Government as upon an individual. Ther|e can 
be no question concerning the validity of the contract and 
the power of the Secretary of War to make the award and 
adjustment thereunder. | 

i 

As stated in j 

United States v. Sebastian Kaufman , 95 U. S. 

567, at 571, 24 Law Ed. 792, at 793: | 

“The foundation of the suit is the refusal of the Gov¬ 
ernment to pay a claim allowed by an officer author¬ 
ized to repay moneys overpaid under certain circum¬ 
stances, but who can only make payment through the 
proper disbursing agents of the Treasury. The officer 
has done all he can do. He has made the allowance, 
and certified it to the Comptroller of the Treasury) for 
payment. It does not appear in express terms jliat 
those charged with the duty of actually making j the 
payment are in any respect at fault. For all tha)t is 
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shown in the finding, if the claimant had called upon 
the Treasurer, he would have received his draft on the 
Treasury and, when that was properly presented, the 
money. The case is not materially different from what 
it would have been if he had procured his draft, and 
sued upon it without having first presented it for pay¬ 
ment. Under such circumstances, clearly there could 
have been technically no refusal to pay until there had 
been a demand, or something which was an equiva¬ 
lent. Here, an application for payment was made to 
a proper officer of the department. He performed his 
duty Lv certifying his allowance and sending it for- 
ward in the regular course of business through the 
department for payment. The adjustment was com¬ 
plete, and for all that appears, nothing more was nec¬ 
essary for the claimant to do except to call at the 
Treasury and get his money. The presumption under 
such circumstances is that payment would have been 
made upon proper demand.” 

As stated in 

Roberts v. U. S., ITG U. S. 219, 44 Law Ed. 442, 
at page 447 : 

‘‘Unless the writ of mandamus is to become practically 
valueless, and is to be refused even where a public 
officer is commanded to do a particular act by virtue 
of a particular statute, this writ should be granted. 
Every statute to some extent requires construction by 
the public officer whose duties may be defined therein. 
Such officer must read the law, and he must there¬ 
fore, in a certain sense, construe it, in order to form 
a judgment from its language what duty he is directed 
by the statute to perform. But that does not neces¬ 
sarily and in all cases make the duty of the officer 
anything other than a purely ministerial one. If the 
law direct him to perform an act in regard to which 
no discretion is committed to him, and which, upon 
the farts existing, he is bound to perform, then that 
act is ministerial although depending upon a statute 
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which requires, in some degree, a construction of its 
language by the officer. Unless this be so, the value 
of this writ is very greatly impaired. Every executive 
officer whose duty is plainly devolved upon him by 
statute might refuse to perform it, and when his re¬ 
fusal is brought before the court he might success¬ 
fully plead that the performance of the duty involved 
the construction of a statute by him, and therefore it 
was not ministerial, and the court would on that ac¬ 
count be powerless to give relief. Such a limitation of 
the powers of the court, we think, would be most un¬ 
fortunate, as it would relieve from judicial supei vision 
all executive officers in the performance of their duties, 
whenever they should plead that the duty required of 
them arose upon the construction of a statuie, no 
matter how plain its language, nor how plainly they 
violated their duty in refusing to perform the act re¬ 
quired. 

In this case we think the proper construction Of the 
statute was clear, and the duty of the Treasurer to pay 
the money to the relator was ministerial in its miture, 
and should have been performed by him 'upon 
demand.” j 

In the case at bar a reading of the Dent Act clearly dis¬ 
closes that payment of awards made thereunder by the 
Secretary of War were to be made in the usual method. 

That appears from the very absence of any appropria¬ 
tion under the first and second sections of the statute 
coupled with the necessity of a report to be made qfter 
the adjustment and payment had been effected of the Vari¬ 
ous awards made bv the Secretary of War who was to 
make his report thereon to Congress. 

Mandamus lies to the Secretary of the Treasury to Com¬ 
pel the performance of a purelv ministerial dutv. | 

I 

V. s. V. McYeagh, 214 U. S. 124. 53 Law. Ed. 930. 

McAdoo v. Ornes, 47 App. (D. C.) 3G4. I 
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Mandamus lies to compel the Secretary of the Treasury 
to determine and pay over to one who has furnished goods 
to the Government who has a contract with it. 

U. S. v. McVeagh, supra. 

It therefore lies to compel him to pay over the amount 
due for services rendered to the Government under an 
award made bv it. 

Where an officer is authorized to have certain work done, 
and there is no limitation, as to cost, contracts made bv 
him are binding on the Government, whether the money 
is appropriated for the purpose or not. 

Shipman, 18 C. C. 138. 

The constitutional provision that no monies shall be 
drawn from the Treasury unless appropriated by law ap¬ 
plies to executive officers and neither controls courts nor 
prohibits creation of legal liabilities. 

Collins, 15 C. C., 22. 

The absence of an appropriation constitutes no bar to 
recovery of a judgment in cases where the liability of the 
government has been established. 

Parsons, 15 C. C., 246. 

Spofford, 32 C. C., 452. 

Winchester d P. R. R., 27 C. C., 494. 

As stated in 

United States v. Commissioners of the Sinking 
Fwnd of Logan County, 169 U. S., 249, 42 Law 
Ed. 735 at 737: 

•‘The act of 1891 was in the nature of a judgment, 
final in its character, and subject to no appeal, and 
the duties of the officers of the government thereafter 






charged with the payment of the moneys appropriated 
by that act were not discretionary, and were limited 
to the clerical functions of making payment, as di¬ 
rected by the act. United States v. Jordan, 113 U. S. 
118 (28 Law Ed. 1013). It cannot be possible that 
Congress had the least intention, when makijng pro¬ 
vision for the payment of other and further claims of 
the same character, to in any wise open the transac¬ 
tions which had been closed by the payment of moneys 
directed by the act of 18912’ 


As stated in | 

United iState* v. Edward L. Jordan, 113 U.'S. 118, 
28 Law Ed., 1012 at p. 1011: 

‘ ; The Court of Claims held that the statute cjid not 
admit of that interpretation, nor leave open any ques¬ 
tion for the court or for the accounting officers i of the 
Treasury, except the identity of the claimants with 
the persons named in it; and that its language,! taken 
together, was too clear to admit of doubt, tha| Con¬ 
gress undertook, as it had a right to do. to determine 
not only what particular citizens of Tennessee by 
name should have relief, but also the exact ailnount 

✓ i 

which should be paid to each one of them. We con¬ 
cur in this view. The Act authorizes and directs the 
Secretary of the Treasury to pay to the severa) per¬ 
sons named the respective sums named. Although the 
Act speaks of the sums as being *the amount of taxes 
assessed upon and collected from the said named per¬ 
sons contrary to the provisions of the regulations’ 
named, there is no indication of any intention td sub¬ 
mit to any one the determination of the question 
whether the taxes in anv case were collected contrarv 

•• I •' 

to the provisions of such regulations, or of the Ques¬ 
tion how those provisions are to be construed, j On 
the contrary, the clear import of the statute is jthat 
Congress itself determines that the amounts named 
were collected contrary to the provisions of the ljegu- 
lations.” 


i 
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ARGUMENT. 

HI. 

There Is No Laches Involved in the Case at Bar. 

What is sought here is the appellants right to the exe¬ 
cution of an award which has the finality of a judgment. 

Under the Dent Act the only time laches could possibly 
serve as ah equitable defense would be in the presence of 
the failure of a claimant to press the Secretary of War 
for an adjustment of his claim within the time limited by 
that statute. Once having diligently acted and received 
the award although not the l)enefit thereof by payment, 
all that remains is the execution thereof and the question 
of laches has no place at all. 

[Notwithstanding the above, the appellant has exercised 
untiring diligence in a persistent endeavor to receive the 
benefit of the award to which he is justly entitled. 

At the very time that the writ of mandamus was being 
sought, respondent itself points out that the 74th Con¬ 
gress had before it a bill, H. R. No. 4147 pending in Con¬ 
gress for the carrying out of the award of the National 
War Labor Board of 1919 and the decisions of the Sec- 
retarv of War of November 30. 1920. 

%/ 7 

Far from there being a possibility of dual payment of 
the one claim in the case at bar, appellant is seeking only 
the one payment thereof in vain up to the present. 

Compare Duke v. Turner, 204 U. S. 623, 51 Law 
Ed. 652, 


relied upon by respondent. 
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CONCLUSION. j 

I 

The award in favor of the appellant is tantamount to a 
judgment as if rendered on a disputed claim aftpr trial 
before the Court of Claims. The Dent Act is an effective 
instrumentality through which the Secretary ol‘ Wall* could 
bind the Government of the United States to an obligation 
to pay an award or an adjustment which is free ofj fraud. 
The Secretary of War in making the award herein was 
vested with the same authority that the Court of Claims 
had in granting relief to a disputed claim under the Dent 
Act. 

The omission from the statute of any limitation pn the 
part of the Secretary of War with respect to any si|uns or 
amounts of money awarded bv him manifests very clearly 
the intention of Congress that the Treasury Department 
of the United States shall be answerable upon all such 
awards. | 

It is unlike the fifth section of the Dent Act wheret Con¬ 
gress specifically limited the Secretary of the Interiojr to a 
fixed sum of money which he could not exceed in ex¬ 
pending. | 

Each and very duty of the Secretary of the Treasury, 
as fiscal agent, need not be manifested bv a Congress en- 
actment in so many words. The intention of the act and 
its full force and effect may be gleaned from what ijs un¬ 
said coupled with what has been said therein. The fact 
that the Secretary of War was to make reports to ICon- 
gress concerning the payments and adjustments and the 
awards made by him. coupled with the right of the Gov¬ 
ernment to recoup any overpayment by reason of any 
fraud clearly states the function devolving upon the 'Sec¬ 
retary of the Treasury prior to such reports made byl the 
Secretary of War to Congress. j 
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On tlie other hand, Congress did limit in Sec. V of the 
Dent Act, the powers of the Secretary of the Interior and 
did delimit by specific appropriation and did forbid an 
excess expenditure in connection with mineral trans¬ 
actions. 

The very fact of the presence in Sec. A' of the Dent Act 
of such limitation upon the Secretary of the Interior 
coupled with the specific appropriation for that purpose 
and the absence in the Dent Act of any limitation on the 
powers of the Secretary of War and further in the absence 
of any specific appropriation, it is apparent that the 
normal duties of the Secretary of the Treasury to pay 
obligations of the United States Government was expected 
of him. 

Whether Congress omitted an appropriation under Sec¬ 
tions 1 and 2 of the Dent Act for the reason that such 
awards and adjustments fall within the category of Gov¬ 
ernment Contracts which must be paid by the Secretary of 
the Treasury or whether by reason of the rights of the 
claimant under the 5th amendment to the Constitution, in 
either event it is too unconscionable to think that Con - 
gress intended to make awards and adjustments through 
the Secretary of War under the provisions of the Dent 
Act but did not expect to have them paid! 

It must be noted that Congress in passing the Dent Act 
regarded it as self-executing, for the only string attached 
to the act by Congress was the report to be made by the 
Secretary of War after execution of the awards. 

It is inferred therefrom that if the Secretarv of War 

* 

should make reports to Congress of expenditures in large 
amounts which may affect the balancing of the budget, 
that Congress might then curtail and delimit any future 
awards to be made by the Secretary of War. But this, 
Congress has not done. 
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i 

The claim in the case at bar is meritorious. The laborer 
is worthy of his hire and the law has always been vigilant 
to protect him. There would be a manifest hardship and 
injustice if this claimant were deprived of the frikits of 
his labor in the face of an act of Congress which is as clear 
as the Dent Act. 

In support of this writ of mandamus we also respect¬ 
fully refer this Honorable Court to the supplemental brief 
appearing in the Record, pages 10-14. I 


Respectfully, 


Thomas E. Latimer, 
Arthur LeSueur, 

Samuel J. Levy, 

of Minneapolis, Minn. 
Louis Halle and 
Milton R. Kroopf, 
of New York, 

Of Counsel. 


Julian G. Straus, 

7 i 

726 Jackson Place, | 
Washington, D. C., 1 
Attorney for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 j 

No. 6685 j 

E. N. Cloutier, appellant j 

v. | 

Henry Morgenthau, Jr., as Secretary of the 
Treasury of the United States, appellee 

i 

BRIEF ON BEHALF OF APPELLEE 

i 

STATEMENT 

For a proper understanding of the precise 
questions involved in this appeal, it is deeijned 
necessary to restate in part and supplement the 
statement appearing in the appellant’s brief. 

On April 20, 1935, E. N. Cloutier, the appellant, 
filed in the Supreme Court of the District of Co¬ 
lumbia a petition for a writ of mandamus directing 
Henry Morgenthau, Jr., as Secretary of the Treas¬ 
ury of the United States, the appellee, to pay to 
the appellant the sum of Two Hundred and Forty- 
eight Dollars and Ninety-six Cents ($248.96) with 
interest, which amount, the petition alleges, is dfie 

(i) ! 
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the appellant by virtue of an award by the Board 
of Contract Adjustment on July 3, 1920, for serv¬ 
ices rendered by the appellant from October 1, 
1918, to December 1,1918, as a first class mechanic 
in the employ of the Minneapolis Steel and Ma¬ 
chinery Company, which award was affirmed by 
the then Secretary of War, Newton D. Baker, on 
November 30,1920 (R., p. 1 , 2, 3). A rule to show 
cause issued on April 20, 1935 (R., p. 3). 

On May 1, 1935, the appellee filed in the lower 
court his answer to the petition and return to the 
rule (R., p. 4, 5), to which the appellant filed a 
reply (R., p. 6, 7). A general demurrer was filed 
to the appellant's reply (R., p. 7, 8). The de¬ 
murrer \^ras sustained and when the appellant 
elected to stand on his reply to the answer, the 
Court entered judgment on the demurrer, order- 

j 

ing the petition dismissed and the rule discharged 
(R., p. 15). From said judgment this appeal was 
taken. 

Therefore, the questions for determination are 
(1) whether or not the Court below erred in sus¬ 
taining the demurrer and (2) whether or not the 

i 

Court erred in entering a judgment on said de¬ 
murrer, Ordering the petition dismissed and rule 
discharged. 

SUMMARY OF ARGUMENT 

I. The ruling of the lower Court in sustaining 
the demurrer to the reply to the answer was 
proper, for— 
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A. Neither the petition nor the reply to the 

answer show any legal duty on the Secretaryjof the 
Treasury to pay said claim. j 

B. The appellant has a complete and adequate 

remedy at law. I 

C. The petition shows on its face that tlje ap¬ 
pellant has been guilty of laches. 1 

II. The lower Court did not err in entering judg¬ 
ment on the demurrer, ordering the petitioh dis¬ 
missed, etc., for— ! 

i 

A. The demurrer to the reply to the answer to 
the petition searches the entire record, and Oper¬ 
ates against defects in the petition. j 

(The statutes referred to herein and H. R. j4147 
of the 74th Congress, are set forth in the Appendix 
to this brief.) 

AKGUMENT 

I 

The ruling of the lower court in sustaining the demurrer 
to the reply to the answer was proper 



A. Neither the petition nor the reply to the answer show any legal 

duty on the Secretary of the Treasury to pay said claim j 

I 

As hereinafter discussed, a demurrer to a reply 
to an answer to a petition searches the entire record 
and operates against defects in the petition. The 


appellant, as revealed by his petition (R. p. I,j2) 
and the reply to the answer (R. p. 6, 7) bases |iis 
suit on the Dent Act (Act of March 2,1919, 40 Stlat. 
1272, as amended November 23,1921, 42 Stat. 3^2; 
50 U. S. C. A. 80), from which it will clearly appelar 
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that the Secretary of the Treasury is neither au¬ 
thorized nor directed to pay any claim under said 
Act. Sections 1, 3, and 4 relate to the adjustment 
and payment of such claims by the Secretary of 
War, while Section 2 gives jurisdiction to the 

Court of Claims to make an award in any case 

* 

wdiere an award of the Secretary of War is not 
acceptable. Section 5 authorizes the Secretary of 
the Interior to adjust and pay losses suffered by 
persons producing minerals under the War Min¬ 
erals Act approved October 5, 1918. Nowhere in 
this Act will be found any provisions imposing 
upon the Secretary of the Treasury any duty with 
respect to the payment of such claims, but it ex¬ 
pressly imposes in Section 1, the duty of payment 
upon the Secretary of War. Before a writ of man¬ 
damus will issue, it must appear that the respond¬ 
ent has the power and authority to perform the act 
sought to be enforced. Garfield v. Turner , 31 Ap¬ 
peals D. C. 332; and the duty upon the respondent 
to act must be so plain and positive that no discre¬ 
tion is left. Moore v. Boyer , 32 App. D. C. 243. 

There *was no appropriation of funds by the Dent 
Act for the payment of the awards of the Secretary 
of War or by the Court of Claims, which is in 
striking contrast to Section 5 of said act, wherein 
the Secretary of the Interior was authorized to pay 
losses out of the revolving fund created by the War 
Minerals Act. The later War Department Appro¬ 
priations for payment of the awards by the Secre¬ 
tary of War under the Dent Act, as well as the 



express provisions of the Dent Act directing the 
Secretary of War to adjust and pay said plaims, 
reveal that Congress did not intend that such 
awards be paid by the Secretary of the Treasury. 
In the Act of June 5, 1920 (41 Stat. 1026), pertain 
unexpended balances of War Department Appro¬ 
priations were made available until June 30'; 1921, 
for the payment of such awards, and in the Act of 
June 16, 1921 (42 Stat. 63), the balances jprevi- 
ously appropriated were made available toi June 
30, 1922. Since the lapse of these appropriations 
Congress on March 4, 1925, appropriated fAr the 
War Department the sum of one million six! hun¬ 
dred thousand dollars ($1,600,000) for carrying 
out the awards to the employees of the Bethlehem 
Steel Company (43 Stat. 1603). A bill identical in 
terms to this statute was later introduced in )Con- 

i 

gress for the employees of the Minneapolis Steel 
and Machinery Company (H. R. 4147 of the (74th 
Congress), and it is alleged in the petition that the 
appellant was an employee of this company j(R., 
p. 2). All of these Acts were appropriation^ for 
the War Department. The War Department) has 
its own disbursing officers, and if any money \Vere 
available for such purpose they could now, as here¬ 
tofore, issue vouchers effecting payment without 
involving the Secretary of the Treasury (41 >$tat. 
766, 10 U. S. C. A. 172, 173). This is the ukual 
method of making disbursements against appro¬ 
priations for the War Department. I 
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Prior to the ilapse of these appropriations the 
Secretary of War or his disbursing officers were 
the ones under legal duty to make payments of 
such awards, and it would have been these officers, 
if anyone, and not the Secretary of the Treasury, 
who would have been subject to a mandamus. The 
writ will not issue against an officer of the Govern¬ 
ment to require him to perforin a duty, which 
by law is imposed on another officer. Reeside v. 
Walker, 11 How. 272; Ex parte Rowland, 104 U. S. 
604. Moreover, Congress has not appropriated for 
the Secretary of the Treasury any money for the 
payments of such awards, and without a specific 
appropriation for that purpose he has no authority 
to make payment. U. S. v. Boutwell, 10 D. C. 172; 
Reeside v. Walker, supra. See Article 1, Section 
9, Clause 7, of the Constitution of the United 
States. 

B. The appellant has a complete and adequate remedy at law 

Mandamus is an extraordinary legal remedy, 
and the \vrit will not issue when there exists an¬ 
other complete and adequate legal remedy. Hall 
v. Lane, 48 App. D. C. 279 ; Dunkley Co. v. Ewing, 
42 App. D. C. 176; Seymour v. Brodie, 10 App. 
D. C. 567; Loch ren v. Long, 6 App. D. C. 486. It 
will be noted that neither in the appellant's peti¬ 
tion nor in his reply to the answer is there any 
averment that the award was accepted by him (R., 
p. 1, 2, 6, 7). If the award was not accepted, his 
remedy is in the Court of Claims under Section 2 

w 
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of the Dent Act; if the award was accepted t)y him 
and has not been paid, he has in the Coijirt of 
Claims a complete and adequate remedy finder 
the decision in T. A. Gillespie Co. v. United States, 
60 Ct. Cls. 923, where it was held that in suc^i case 
the Court of Claims has jurisdiction to entertain 
a suit on the theory that such an award was a con¬ 
tract with the Government. I 

Although the contention that the appellanjt has 
an adequate remedy at law was not assigned als one 
of the points for argument on the demurrer ip the 
lower Court, it is based upon the record in| this 
case and may be properly considered here in (sup¬ 
port of the judgment of the lower Court fob, as 
stated in Lewis Hall Iron Works v. Blair, 57 App. 
D. C. 364, where a judgment or order is correct it 
will not be reversed on appeal because the trial 
Court has based its decision on insufficient or 

i 

erroneous grounds, or has stated no reasons 
therefor. I 


C. The petition shows on its face that the appellant has been guilty 

of laches 

According to the averments in the petition, the 
claim presented matured on November 30, 1^20. 
This suit was not instituted until April 20, 1935, 
approximately fifteen years subsequent to the diate 
on which the cause of action accrued, if any such 
ever existed. Neither the petition nor the reply to 
respondent’s answer set forth any facts tendingjto 
excuse the delay on the part of the petitioner I in 


91847-36- 
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instituting this suit (R., p. 1, 2, 6, 7). While a 
mandamus proceeding is generally regarded as not 
embraced within the ordinary Statute of Limita- 
tions applicable to legal causes of action, it is sub¬ 
ject to the equitable doctrine of laches. Arant v. 
Lane, 249 U. S. 367. Laches and undue lapse of 
time constitute a good defense in equity and one 
that may be availed of bv demurrer. Cammack v. 
Carpenter, 3 App. D. C. 219; Lansdale v. Smith, 
106 U. S. 391; Speidel v. Henrici, 120 U. S. 387. 
In GreyVock Mills v. Blair, 54 App. D. C. 27, which 
was a mandamus case in which a demurrer to the 
reply to the answer set up laches, the decision of 
the Court of Appeals in affirming the judgment 
of the lower court on the demurrer based its 
decision solely on the question of laches. As the 
Statute of Limitations on a contract for payment 
of money in this jurisdiction is three years, the 
institution of a mandamus suit for the recovery 
of money after the lapse of fifteen years without 
any explanation of the delay is inexcusable. 

II 

The lower court did not err in entering judgment on the 
demurrer, ordering the petition dismissed, etc. 

A. The demurrer to the reply to the answer to the petition searches 

the entire record and operates against defects in the petition 

In order to reach defects in substance in the 
petition, as well as in the reply to the answer, a 
demurrer to the reply was filed. This Court, in 
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West v. Hitchcock, 19 App. D. C. 333, by rejason of 
the provisions of Title 24, Section 213, of tlje D. C. 
Code, condemned the practice of demurring to a 
petition in a mandamus case, but this rule ^gainst 
demurring does not apply beyond that st|age of 
the proceedings. See Title 24, Section 214 of the 
D. C. Code. It is well established that a deipurrer 
to a reply to an answer to a petition searches the 
record and thereby tests the legal sufficiency iof the 
petition. Ewell v. Weagley, 13 F. (2d) 712,1 Flews 
v. Barrage, 271 F. 727; Parks v. Griffith, llij7 Md. 
494; Gusdorff v. Duncan, 94 Md. 160. Thife rule 
was applied in Greylock Mills v. Blair, 54 j App. 
D. C. 27, a mandamus case, wherein this Court 
affirmed a judgment of the lower Court entered on 
a demurrer to the reply to the answer, which judg¬ 
ment dismissed the petition and discharge^ the 
rule. i 

; i 

i 

CONCLUSION 

It is respectfully urged that the ruling oi the 
lower Court in sustaining the demurrer was coiprect 
since (1) neither the petition nor the reply to the 
answer show any legal duty on the Secretaiy of the 
Treasury to pay said claim, and (2) the appellant 
has a complete and adequate remedy at law, jand 
(3) the petition shows on its face that the appel¬ 
lant has been guilty of laches; and that the lower 
Court did not err in entering judgment on jthe 
demurrer, dismissing the petition, and discharging 
the rule, since the demurrer to the reply to the 
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answer to the petition searches the entire record 
and operates against defects in the petition. 
Therefore, the judgment of the lower Court should 
be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 

Cecil R. Heflin, 

Assistant United States Attorney, 

Attorneys for Appellee. 




APPENDIX 


DENT ACT | 

| 

(Act of March 2,1919, 40 Stat 1272, as ambnded 
Nov. 23, 1921, 42 Stat. 322; 50 U. S. C. A. 80j). 

1. That the Secretary of War he, a\id he 
is hereby, authorized to adjust, pay, o\r dis¬ 
charge any agreement, express or implied, 
upon a fair and equitable basis that has 
been entered into, in good faith during 
the present emergency and prioi- to 
November twelfth, nineteen hundred j and 
eighteen, by any officer or agent acting 
under his authority, direction, or instruc¬ 
tion, or that of the President, with j any 
person, firm, or corporation for the acquisi¬ 
tion of lands, or the use thereof, or I for 
damages resulting from notice by the (brov- 
ernment of its intention to acquire orj use 
said lands, or for the production, manujfac- 
ture, sale, acquisition, or control of equip¬ 
ment, materials, or supplies, or for services, 
or for facilities, or other purposes connected 
with the prosecution of the war, when sjuch 
agreement has been performed in whole or 
in part, or expenditures have been mad^ or 
obligations incurred upon the faith of jthe 
same by any such person, firm, or corpora¬ 
tion prior to November twelfth, nineteen 
hundred and eighteen, and such agreement 
has not been executed in the manner pre¬ 
scribed by law: Provided, That in no case 
shall any award either by the Secretary of 
War or the Court of Claims include pros¬ 
pective or possible profits on any part 'of 

(ii) 
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the contract beyond the goods and supplies 
delivered to and accepted by the United 
States and a reasonable remuneration for 
expenditures and obligations or liabilities 
necessarily incurred in performing or pre¬ 
paring to perform said contract or order: 
Provided further, That this act shall not 
authorize payment to be made of any claim 
not presented before June 30th nineteen hun¬ 
dred and nineteen: And provided further, 
That the Secretary of War shall report to 
Congress at the beginning of its next session 
following June thirtieth, nineteen hundred 
and nineteen, a detailed statement showing 
the nature, terms, and conditions of every 
such agreement and the payment or adjust¬ 
ment thereof: And provided further, That 
no settlement of any claim arising under 
any such agreement shall bar the United 
States Government, through any of its duly 
authorized agencies, or any committee of 
Congress hereafter duly appointed, from 
the right of review of such settlement, nor 
the right of recovery of any money paid by 
the Government to any party under any set¬ 
tlement entered into, or payment made 
under the provisions of this Act, if the Gov¬ 
ernment has been defrauded, and the right 
of recoverv in all such cases shall exist 
against the executors, administrators, heirs, 
successors, and assigns, of any party or 
parties: And provided further, That noth¬ 
ing in this act shall be construed to relieve 
any officer or agent of the United States 
from criminal prosecution under the provi¬ 
sions of any statute of the United States for 

•j 

any fraud or criminal conduct : And pro¬ 
vided further, That this act shall in no way 
relieve or execuse any officer or his agent 
from such criminal prosecution because of 
any irregularity or illegality in the manner 


13 


of the execution of such agreement : And 
provided further , That in all proceedings 
hereunder witnesses may be compelled] to at¬ 
tend, appear, and testify, and produce 
books, papers and letters, or other | docu¬ 
ments; and the claim that any such I testi¬ 
mony or evidence may tend to criminajte the 
person giving the same shall not Excuse 
such witness from testifying but such evi¬ 
dence or testimony shall not be used against 
such person in the trial of any criminal 
proceeding. j 

2. The Court of Claims is hereby given 
jurisdiction on petition of any individual, 
firm, company, or corporation referred ito in 
Section 1 hereof, to find and award faiil* and 
just compensation in the cases specified in 
said Section in the event that such individ¬ 
ual, firm, company, or corporation shall not 
be willing to accept the adjustment, jpay- 
ment, or compensation offered by the (Sec¬ 
retary of War as hereinbefore provide^, or 
in the event that the Secretary of War sjihall 
fail or refuse to offer a satisfactory adjust¬ 
ment, payment, or compensation as provided 
for in said section. 

3. The Secretary of War, through ^uch 
agency as he may designate or establish, is 
empowered upon such terms as he or it ijnay 
be determined to be in the interest of ithe 
United States, to make equitable and fair 
adjustments and agreements, upon the 
termination or in settlement or readjust¬ 
ment of agreements or arrangements en¬ 
tered into with any foreign government] or 
governments or nationals thereof, prior] to 
November twelfth, nineteen hundred gnd 
eighteen, for the furnishing to the American 
Expeditionary Forces or otherwise for \yar 
purposes of supplies, materials, facilities, 
services, or the use of property, or for the 
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furnishing of any thereof by the United 
States to any foreign government or gov¬ 
ernments, whether or not such agreements, 
or 1 arrangements have been entered into in 
accordance with applicable statutory provi¬ 
sions; and the other provisions of this act 
shall not be applicable to such adjustments. 

4. Whenever, under the provisions of this 
act. the Secretarv of War shall make an 
award to any prime contractor, with respect 
to any portion of his contract which he shall 
have sublet to any other person, firm, or cor¬ 
poration who has in good faith made ex¬ 
penditures, incurred obligations, rendered 
service, or furnished material, equipment, or 
supplies to such prime contractor, with the 
knowledge and approval of any agent of the 
Secretarv of War duly authorized there- 
under, before payment of said award, the 
Secretary of War shall require such prime 
contractor to present satisfactory evidence 
of having paid said subcontractor or of the 
consent of said subcontractor to look for his 
compensation to said prime contractor only; 
and in the case of the failure of said prime 
contractor to present such evidence or such 
consent, the Secretary of War shall pay di¬ 
rectly to said subcontractor the amount 
found to be due under said award; and in 
case of the insolvency of any prime con¬ 
tractor the subcontractor of said prime 
contractor shall have a lien upon the funds 
arising from said award prior and superior 
to the lien of any general creditor of said 
prime contractor. 

5. That the Secretary, of the Interior he 
and lie hereby is authorized to adjust', liqui¬ 
date, and pay such net losses as have been 
suffered by any person, firm, or corporation, 
by reason of producing or preparing to pro¬ 
duce either manganese, chronic, pyrite, or 
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tungsten in compliance with the request or 
demand of the Department of the Inferior, 
the War Industries Board, the War Trade 
Board, the Shipping Board, or the Emer¬ 
gency Fleet Corporation to supply the ur¬ 
gent needs of the Nation in the prosecution 
of the war; said minerals being enumerated 
in the Act of Congress approved October 
fifth, nineteen hundred and eighteerj, en¬ 
titled “An Act to provide further fo|r the 
national security and defense by encourag¬ 
ing the production, conserving the subply, 
and controlling the distribution of pose 
ores, metals, and minerals which have) for¬ 
merly been largely imported, or of \^hich 
there is or may be an inadequate supbly.” 
Provided, That all claimants who, ixk re¬ 
sponse to any personal, written, or published 
request, demand, solicitation, or appeal from 
any of the Government agencies mentioned 
in said act, in good faith expended monAy in 
producing or preparing to produce any of 
the ores or minerals named therein and ljiave 
heretofore mailed or filed their claim^ or 
notice in writing thereof within the time land 
in the manner prescribed by said act, if j the 
proof in support of said claims clearly shows 
them to be based upon action taken inj re¬ 
sponse to such request, demand, solicitation, 
or appeal, shall be reimbursed such |net 
losses as they may have incurred and arA in 
justice and equity entitled to from the jap- 
propriation of said act. j 

If in claims passed upon under said jact 
awards have been denied or made on rulings 
contrary to the provisions of this amend¬ 
ment, or through miscalculation, the Secre¬ 
tary of the Interior may award prober 
amounts or additional amounts. ! 

The said Secretary shall make such Ad¬ 
justments and payments in each case as jhe 
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shall determine to be just and equitable; 
that the decision of said Secretary shall be 
conclusive and final, subject to the limitation 
hereinafter provided; that all payments and 
expenses incurred by said Secretary, includ¬ 
ing personal services, travelling and sub¬ 
sistence expenses, supplies, postage, print¬ 
ing, and all other expenses incident to the 
proper prosecution of this work, both in the 
District of Columbia and elsewhere, as the 
Secretary of the Interior may deem essen¬ 
tial and proper shall be paid from the funds 
appropriated by the said Act of October 
fifth, nineteen hundred and eighteen, and 
that said funds and appropriation shall con¬ 
tinue to be available for said purpose until 
sudh time as the said Secretary shall have 
fully exercised the authority herein granted 
and performed and completed the duties 
hereby provided and imposed: Provided, 
however, That the payments and disburse¬ 
ments made under the provisions of this 
Section for and in connection with the pay¬ 
ments and settlements of the claims herein 
described, and the said expenses of admin¬ 
istration shall in no event exceed the sum 
of $8,500,000: And provided further, That 
said Secretary shall consider, approve, and 
dispose of only such claims as shall be made 
hereunder and filed with the Department of 
the Interior within three months from and 
after the approval of this Act: And pro¬ 
vided further, That no claim shall be allowed 
or paid by said Secretary unless it shall ap¬ 
pear to the satisfaction of the said Secretary 
that the expenditures so made or obligations 
so incurred bv the claimant were made in 
good faith for or upon property which con¬ 
tained either manganese, chrome, pyrites, or 
tungsten in sufficient quantities to be of com¬ 
mercial importance: And provided further, 
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That no claims shall be paid unless i|t shall 
appear to the satisfaction of said Secretary 
that moneys were invested or obligations 
were incurred subsequent to April! sixth, 
nineteen hundred and seventeen, and prior 
to November twelfth, nineteen hundred and 
eighteen, in a legitimate attempt to produce 
either manganese, chrome, pyrites, or] tung¬ 
sten for the needs of the Nation for the 
prosecution of the war, and that no profits 
of any kind shall be included in the allow¬ 
ance of any of said claims, and that no in¬ 
vestment for merely speculative purposes 
shall be recognized in any manner b^ said 
Secretary: And provided further, That the 
settlement of any claim arising undejr the 
provisions of this Section shall not bdr the 
United States Government, through apy of 
its duly authorized agencies, or any coipmit- 
tee of Congress hereafter duly appointed 
from the right of review of such settlement 
nor the right to recover any money paid by 
the Government to any party under aiid by 
virtue of the provisions of this Section, if 
the Government has been defrauded,] and 
the right of recoverv in all such cases ishall 
extend to the executors, administrators, 
heirs, and assigns of any party. | 

That a report of all operations undep this 
Section, including receipts and disburse¬ 
ments, shall be made to Congress on of be¬ 
fore the first Monday in December of bach 
year. j 

That nothing in this Section shall be 'con¬ 
strued to confer jurisdiction upon any court 
to entertain a suit against the United 
States: Provided further, That in deter¬ 
mining the net losses of any claimant the 
Secretary of the Interior shall, among other 
things, take into consideration and charge 
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to the claimant, the then market value of 
any ores or minerals on hand belonging to 
the claimant, and also the salvage or usable 
value of any machinery or other appliances 
which may be claimed was purchased to 
equip said mine for the purpose of comply¬ 
ing with the request or demand of the agen¬ 
cies of the Government above mentioned in 
the manner aforesaid. 

APPROPRIATIONS FOR WAR DEPARTMENT 

I. Act of June 5,1920 (41 Stat. 1026) : 

* * * The following unexpended 

amounts of appropriations for the fiscal 
yeat* 1918 shall remain upon the books of 
the Treasury to the credit of the respective 
appropriations until June 30, 1921, to per¬ 
mit payments for the adjustment and settle¬ 
ment of claims resulting from the suspension 
or termination of contracts or other pro¬ 
curement obligations of the War Depart¬ 
ment, consequent upon the suspension of 
hostilities, and for the adjustment of claims 
under the Act entitled “An Act to provide 
relief in cases of contracts connected with 
the prosecution of the war, and for other 
purposes”, approved March 2,1919: 

Armored motor cars, 1918, $2,985,946.53; 

Armored motor cars, 1917 and 1918, $307,- 
312.80; 

Automatic rifles, 1918, $3,817,364.90; 

Automatic rifles, 1917 and 1918, $424,- 
348.86; 

Barracks and quarters, 1918, $253,634.24; 

Barracks and quarters, 1917 and 1918, 
$11,782.29; 

Construction and repair of hospitals, 
1918, $9,854.52; 

Engineer operations in the field, 1918, 
$110,868.51; 



19 


Field Artillery for National Guard, 1917 
and 1918, $1,200,000; 

Increase for aviation, Signal Corps 1918, 
$24,465,187.70; 

Manufacture of arms, 1917 and 1 1918, 
$466,446.39; j 

Medical and hospital department, 11918, 
$501,983.87; I 

Ordnance service, 1918, $861.08; I 
Ordnance stores—ammunition, 1917 and 
1918, $377,820.88; . ! 

Ordnance stores and supplies, 1917! and 
1918, $47,036.55; I 

Roads, Walks, wharves, and drainage, 
1918, $6,077,771.23; | 

Roads, Walks, wharves, and drainage, 
1917 and 1918, $5,447.31; 1 

Shooting galleries and ranges, 1918, $300; 
Signal service of the Army, 1918, $t61,- 
470.91 • I 

Signal service of the Army, 1917 and 1&18, 
$43,159; j 

Supplies, services, and transportation, 
1918, $9,625,816.55; | 

Supplies, services, and transportation, 
1917 and 1918, $10,744.76; 1 

In all, $51,505,158.88: Provided, That! no 

part of this sum shall be used to pay any 
claim arising out of any contract or 
other obligation unless such contract j or 
obligation was entered into subsequently 
to April 6, 1917, and prior to November 12, 
1918. * * * ' 


H. Act of June 16, 1921 (42 Stat. 63): j 

* * * Unexpended balances: Such 
amounts of the unexpended balances of tpe 
appropriations chargeable with the settle¬ 
ment of claims resulting from the suspen¬ 
sion or termination of contracts or other 
procurement obligations of the War Depart- 
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ment, consequent upon the suspension of hos¬ 
tilities, and with the adjustment of claims 
under the Act entitled “An Act to provide 
relief in cases of contracts connected with 
th6 prosecution of the war, and for other 
purposes”, approved March 2, 1919, shall 
remain upon the books of the Treasury to 
the credit of the respective appropriations 
and be available for similar purposes until 
June 30, 1922, and of said amounts, not to 
exceed $250,000 shall also be available for 
such personal services as in the discretion 
of the Secretary of War are necessary to 
properly protect the interests of the United 
States in making such settlements and ad¬ 
justments: Provided, That no part of said 
ariiounts shall be used to pav anv claims 
arising out of any contract or other obliga¬ 
tion unless such contract or obligation was 
entered into subsequently to April 6, 1917, 
and prior to November 12, 1918. * * * 

III. Act of March 4, 1925 (43 Stat. 1603): 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That the 
Secretary of War is authorized and directed 
to pay and discharge the claims of machine- 
shop workers and employees of other de¬ 
partments and crafts (or the legal rep¬ 
resentatives of any such persons) of the 
Bethlehem Steel Company, Bethlehem, 
Pennsylvania, for additional compensation 
for work performed as employees of such 
company between August 1, 1918, and Feb¬ 
ruary 28,1919, inclusive, in the execution of 
contracts made by such company and the 
United States for the manufacture of war 
materials for the use of the War Depart¬ 
ment or the militarv forces of the United 
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States. Such payment shall be based upon 
the principles laid down in the award of the 
National War Labor Board of July 31 j 1918, 
and shall be in accordance with the interpre¬ 
tations and the classifications and adjust¬ 
ments made under the direction of the board 
in pursuance of such award. In the case of 
any employees with respect to whom classi¬ 
fications and adjustments have not been 
made in pursuance of such award and inter¬ 
pretations thereof, the Secretary of (War 
shall make the classifications and adjust¬ 
ments necessary for the payment andj dis¬ 
charge of claims under this Act. j 
Sec. 2. That no payment under this! Act 
shall be made after the expiration of' two 
years from its passage unless prior tq the 
expiration of such time a claim therefor is 
presented to the Secretary of War in such 
manner as he shall by regulation prescribe. 

Sec. 3. That the provisions of this j Act 
shall not apply to any employees of Such 
company with respect to whom the awarjd of 
the National War Labor Board was carried 
out, nor shall this Act be construed to preju¬ 
dice any claims which the employees receiv¬ 
ing the benefits thereof may have in respect 
of contracts made by the company and (the 
United States for the manufacture of mate¬ 
rials for the use of any department or serv¬ 
ice of the Government other than the War 
Department or the military forces of the 
United States. I 

Sec. 4. That there is hereby appropriated. 
out of any money in the Treasury not other¬ 
wise appropriated, such sum, not in excess 
of $1,600,000, as may be necessary to cafry 
out the provisions of section 1 of this Act\ 


i 
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H. R. 4147 of the 74th Congress 
H. R. 4147 


74th Congress 
1st Session 

I (Report No. 191) 

IN THE HOUSE OF REPRESENTATIVES 

J anuary 17, 1935 

Mr. Christianson (by request) introduced 
the following bill; which was referred to the 
Committee on War Claims and ordered to be 
printed. 


February 19,1935 

Committed to the Committee of the Whole 
House and ordered to be printed. 

April 2,1936 

Objected to and recommitted 

A BILL 

To provide for the carrying out of the 
award of the National War Labor Board of 
April 11, 1919, and the decision of the Sec¬ 
retary of War of date November 30, 1920, 
in favor of certain employees of the Minne¬ 
apolis Steel and Machinery Company, Min¬ 
neapolis, Minnesota; of the Saint Paul 
Foundry Company, Saint Paul, Minnesota; 
of the American Hoist and Derrick Com¬ 
pany, Saint Paul, Minnesota; and of the 
Twin City Forge and Foundry Company, 
Stillwater, Minnesota. 
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Be it enacted by the Senate and Hoiise of 
Representatives of the United States of 
America in Congress assembled, Tho\t the 
Secretary of War is authorized and directed 
to pay and discharge the claims of certain 
employees (or their legal representatives of 
the Minneapolis Steel and Machinery Com¬ 
pany, Minneapolis, Minnesota; of the Saint 
Paul Foundry Company, Saint Paul, pVlin- 
nesota; of the American Hoist and Derrick 
Company, Saint Paul, Minnesota; and olf the 
Twin City Forge and Foundry Company, 
Stillwater, Minnesota, for additional com¬ 
pensation for work performed as employees 
of such companies in the execution of con¬ 
tracts made by such companies and j the 
United States and for the manufacture of 
war materials for the use of the War j De¬ 
partment or the military forces of i the 
United States. Such payment shall be bhsed 
upon the principles laid do^wn in the awjard 
of the National War Labor Board of April 
11,1919, and the decision of the Secretary of 
War of date November 30,1920, and shaijl be 
in accordance with the interpretations ^nd 
the classifications and adjustments m^de 
under the direction of the Board in pur¬ 
suance of such award. In the case of dnv 
employees with respect to w r hom classifiba- 
tions and adjustments have not been mhde 
in pursuance of such award and interpreta¬ 
tions thereof the Secretary of War sh'all 
make the classifications and adjustments 
necessary for the payment and discharge I of 
claims under this Act. j 

Sec. 2. That no payment under this 
shall be made after the expiration of t^vo 
years from its passage unless prior to the 
expiration of such time a claim therefor lis. 
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presented to the Secretary of War in such 
manner as he shall by regulations prescribe. 

Sec. 3. That the provisions of the Act shall 
not apply to any employees of such com¬ 
panies with respect to whom the award of 
the National War Labor Board was carried 
out, nor shall this Act be construed to preju¬ 
dice any claims which the employees receiv¬ 
ing the benefits thereof may have in respect 
to contracts made by the companies and the 
United States for the manufacture of mate¬ 
rials for the use of any department or serv¬ 
ice of the Government other than the War 
Department or the military forces of the 
United States. 

Sec. 4. That there is hereby appropriated, 
out of any money in the Treasury not other¬ 
wise appropriated, such sum, not in excess 
of 81 £00,000, as ynay be necessary to carry 
out the provisions of section 1 of the Act. 

Sec. 5. That no claim under the provi¬ 
sions of this Act shall be settled, adjusted, 
or reviewed under section 236 of the Re¬ 
vised Statutes, as amended, nor shall juris¬ 
diction of any such claim be had except as 
provided in this Act. 

41 Stat. 766, 10 U. S. C. A. 172, 173: 

172. Duties of Chief of Finance .—The 
Chief of Finance, under the authority of 
the Secretary, shall be charged with the dis¬ 
bursement of all funds of the War Depart¬ 
ment, including the pay of the Army and 
the mileage for officers and the accounting 
therefor, and with such other fiscal and ac¬ 
counting duties as may be required by law 
or assigned to him by the Secretary of War. 

173. Delegation of duties by disbursing 
officers .—Under such regulations as may be 
prescribed by the Secretary of War, officers 




of the Finance Department, accountable for 
public moneys, may intrust moneys toi other 
officers for the purpose of having j them 
make disbursements as their agents; and 
the officer to whom the moneys are in¬ 
trusted, as well as the officer who injrusts 
the moneys to him, shall be held pecuniarily 
responsible therefor to the United States. 
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